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PREFACE 


The alterations made in this edition are not numerous, 
but it is hoped that they are sufficient to call attention 
to all tlie inij)ortant decisions which have been reported 
since the last edition was published in July, 1941 Refer¬ 
ence, however, has not been made to those cases which 
dealt with the special cinmmstances arising out of the 
war and the Emergency Acts and Regulations, as not 
being appropriate for inclusion in an elementary work 
on the general law of torts, and it is for this reason that 
no mention is made of the celebrated case of Lirersidge v. 
Anderson. * 

On June 15 , 1945 , when the w'ork was in the press, 
the Law Reform (Contributory Negligence) Act, 1945 , 
received the Royal Assent. This created a position of 
difficulty, and it has been sought to solve that difficulty 
by printing the relevant sections of that Act in an 
appendix, with a brief commentary and notes referring 
to the text, which it is hoped will help the student to 
appreciate some of the alterations made in the law ; 
tliough before anyone can fully do this, the Act will 
require judicial interpretation ; and tlien it may be 
found that the suggestion, tentatively made, that here¬ 
after it will not be nece.ssary to inquire w lio had the last 
opportunity of avoiding the accident is but an instance 
of the wish, or rather the Iiope, being father to tlie 
thought. 

R. S. 


11 Kino’s Bench Walk, Temple, E.C 4. 
July, 1945. 
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TO THE EIGHTH EDITION 

The facts tliat seven Editions of this Work liave been 
sold, that an American firm have thought it worth their 
while to issue an unauthorised edition in the United 
States, and that a Canadian edition has been published, 
render it no longer necessary to apologise for its existence. 

Many of my friends and clients have expressed surprise 
that an Equity and Conveyancing Counsel should have 
written a Treatise on the Law of Torts. The answer is, 
that every lawyer, whatever his speciality may be, ought 
to know the principles of every branch of the law ; and, 
in my student days, my endeavours to fathom the prin¬ 
ciples of the Law of Torts were surrounded with so much 
unnecessary difficulty, owing to the absence of any text¬ 
book separating principle from illustration, that I became 
convinced that a new crop of students would welcome 
even such a guide as I was capable of furnishing. The 
result has proved that I was not mistaken. 

Indeed, however useful the great tieatises then existing 
were for the practitioner, they were almost useless to the 
student. In the first place, to his unaccustomed mind 
they presented a mere chaos of examples, for the most 
part unexplained, and, in the absence of explanation, 
seeming very often in direct contradiction. What 
student without careful explanation would grasp the 
difference between Fletcher v. Rylands and Nichols v. 
Marsland for instance ? 

In the second place, the men are few indeed who can 
trust their memories to retain the contents of a large 
treatise with accuracy; and although that is not neces¬ 
sary, yet it is essential that they should accurately 
remember the principles of the law. 

For these and other reasons, I venture to write this 
work ; and I still think that if a student will thoroughly 
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master it, he will know as much of the principles of the 
Law of Torts as will suffice to make him a competent 
general practitioner, and to pass him through his examina¬ 
tions so far as that subject is concerned. 

I do not assert for one instant that it will enable him to 
answer every case that comes before him, but I am not 
acquainted with any man whose mental stock enables him 
to do this. In the vast majority of cases the practitioner 
who has any legard for the interests of his clients, or the 
reputation of himself, will turn to his digests and his 
reports ; for however well he may understand the prin¬ 
ciples of the law, it is only very long practice indeed, or 
the intuition of genius, which enables him to apply these 
principles to complicated facts with ease and certainty. 


ARTHUR UNDERHILL. 


New Square, Lincoln’s Inn, W (’ 
IW June, 1905 
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INTRODUCTION 


“ The maxims of law,” says Justinian, “ are these : 
To live honestly, to hurt no man, and to give every 
one his due.” The practical object of law must 
necessarily be to enforce the observance of these 
maxims, which is done by punishing the dishonest, 
causing wrongdoers to make reparation, and in¬ 
suring to every member of the community the full 
enjoyment of his rights and possessions. 

Infractions of law are, for the purposes of justice, 
divided into two great classes : viz. pubUc and 
private injuries. The former consist of offences 
against the community at large, or offences— 
commonly called crimes—which, although 
primarily affecting individuals, are subversive of 
law and order ; and as no redress can be given to 
the community, except by the prevention of such 
acts for the future, they are either stopped by 
injunction at the suit of the Attorney-General, or 
(in the case of crimes) visited with some deterrent 
and exemplary punishment. 

Private or civil injuries, on the other hand, are 
merely violations or deprivations of the legal 
rights of individuals. These admit of redress. 
The law, therefore, aflfords a remedy by forcing 
the wrongdoer to make reparation ; and in some 
cases also restrains him by injunction from 
repeating the wrong. 

But as injuries are divided into criminal and 
civil, so the latter are sub-divided into two classes, 
of injuries ex contractu and injuries ex delicto —the 
former being such as arise out of the violation of 

xoix 



C INTKODUCTION 

duties undertaken by contract, and the latter 
(commonly called torts) such as spring from the 
violation of duties imposed by law, to the per¬ 
formance or observaiice of which every member 
of the community is entitled as against the world 
at large. 

Although, however, these divisions are broadly 
correct, the border-line between them is by no 
means well defined. Indeed, from the very nature 
of things, each division must to some extent over¬ 
lap the others. Thus the same set of circumstances 
may constitute a crime, a tort, and a breach of 
contract. At the same time, as those circum¬ 
stances may be regarded from each of the three 
points of view, no confusion ensues from the fact 
that they cannot be exclusively placed in any one 
of the three classes. 

In this Work an attempt has been made to 
state the principles which the law applies to those 
facts which constitute torts. 
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Art. 1.—Definition of a Tort 

A 'I'oRT is an act or omission which is unauthorised 
by law, and independently of contract (i) infringes 
either— 

(a) some absolute right (a) of anotlier ; or 

(b) some qualified right (a) of another causing 

damage ; or 

(c) some public right resulting in some sub¬ 

stantial and particular damage to some 
person beyond that which is suffered by 
the public generally ; and 
(ii) gives I’isc to an action for damages at the suit 
of the injured party. 

(a) As to the taeaning of absolute and qualified rights, see p. 6, 
Voat. The student must appreciate that as the rules stated in large 
type in each article are stated in a summeuy form, it will often be 
necessary to read €dl the notes in the article before the rules so stated 
can be fully understood. 
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Art. 1 


Comment 
on various 
definitions 
of Tort 


Examina¬ 
tion of 
author’s 
definition 


Meaning of 
"'damnum'' 
and 

“ injuria " 


THE NATURE OF A TORT 

Explanation.— No one has yet succeeded in formulating 
a perfectly satisfactory definition of a tort; indeed, it may 
be doubted whether a scientific definition, which would at 
the same time convey any notion to the mind of the student, 
is possible. 

A tort is described in the Common Law Procedure Act, 
1852, as “ a wrong independent of contract.” If we 
use the word “ wrong ” as equivalent to violation of a right 
recognised and enforced by law by means of an action for 
damages, the definilion is soflBciently accurate, but scarcely 
very lucid ; for it gives no clue to what constitutes a wrong 
or violation of a right recognised and enforced by law. It 
does, however, emphasise the fact that an essential character¬ 
istic of a tort is that the appropriate remedy for it is an action 
for damages. An act or omission which does not give rise 
to an action for damages is not a tort. 

It will be perceived from the above definition that three 
distinct factors are necessary to constitute a tort according 
to our law. First, there must be some act or omission on 
the part of the person committing the tort (the defendant), 
not being a breach of some obligation enforceable only by 
reason of its having been undertaken by contract (b). 
Secondly, the act or omission must not be authorised by law. 
Thirdly, this wrongful act or omission must, in some way, 
inflict an injury, special, private, and peculiar to the plaintiff, 
as distinguished from an injury to the public at large; and 
this may be either by the violation of some right in rem, 
that is to say some right to which the plaintiff is entitled 
as against the world at large, or by the infliction on him of 
some loss of property, health, or material comfort. 

It is desirable at this stage to examine the third of these 
three factors a little more closely. 

One often sees it stated in legal works that a damnum 
absque injuria is not actionable, but that an injuria sine 
damno is. 

By damnum is meant damage in the sense of substantial 
loss of money, comfort, health, or the like. By injuria is 
meant an unauthorised interference, however trivial, with 
some right conferred by law on the plaintiff (e.g. the 
right of excluding others from his house or garden). All 

{b) Sometimes the same act may be regarded both as a tort and as 
a breach of contract. See Article 3, poatf where this position is more 
fully dealt with. 
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that the maxims come to, therefore, is this : that no action Art. 1 

lies for mere damage (damnum), however substantial, caused - 

by some act which does not violate a legal right; 

but that an action does lie in certain cases for interference 
with another’s legal private right, even where it causes no 
actual damage, e.g. a trespass (c). Read in this light, each 
of the maxims in question is correct. 

When an act or omission which causes damage is itself Damnum 
lawful, for instance, when it is no more than the mere exercise 

n 1 1 • 1 • • *11 • f injurtu 

01 a legal right, it is not actionable at the suit of anyone (a), 
even though it was deliberate and the damage which it caused 
was intentional, for it has infringed no legal right of anyone 
else. There are also cases, as will be seen later, in which 
though one person may maintain an action for damage caused 
to him by some act or omission, on the ground that it infringes 
some right of his, another person may be without remedy 
though suffering the same damage by reason of the same act 
or omission, on the ground that in his case no right is infrmged. 

Thus a trespasser on premises will often fail where a person 
lawfully on the premises will succeed in an action to recover 
damages sustained by him owing to some danger existing 
thereon (e). 

The act again may be a crime such as murder or man¬ 
slaughter, and inflict most cruel and particular damage on 
the family of the deceased ; but, nevertheless, at common 
law (i.e. apart from statute), that gives them no civil remedy 
against the person who caused his death (/). So, if one 
libels a dead man, his children have no private right of 

(c) ErUick v. Carrington (1765), 19 St. Tr. 1066; 43 Digest 378, 

56 ; but the damages given for the nommal infringement of a right 
are not such eis to encourage these actions unduly. On the other 
hand a wanton infringement of such a nght may be punished by 
exemplary damages, Merest v. Harvey (1814), 5 Taunt. 442 ; 17 Digest 
123, 318; Owen and Smith {Trading as Nuagin Car Service) v. Reo 
Motors (Britain), Ltd. (1934), 151 L. T. 274, at pp. 277, 279 ; Digest 
Supp. ; and see Article 136, post. 

(d) OrarU v. Australian Knitting Mills, Ltd., [1936] A. C. 85, at 
p. 103 ; Digest Supp.; Bradford Corporation v. Pickles, [1896] A. C. 

687 ; 42 Digest 972, 34 ; Giles v. Walker (1890), 24 Q. B. D. 656; 

36 Digest 195, 359 ; Thomas and Evans, Ltd. v. Mid-Rhondda Co-opera¬ 
tive Society, Ltd., [1941] 1 K. B. 381 ; [1940] 4 AU E. R. 357 ; Digest 
Supp. ; and see, further, Article 6. 

(e) See Article 72, post. 

(/) Baker v. Bolton (1808), 1 Camp. 493 ; 36 Digest 127, 843 ; The 
Amerika, [1917] A. C. 38 ; 36 Digest 128, 846; The Molihre, [1925] P. 

27 ; 41 Digest 788, 6483. The common law rule has been altered by 
statute : see Part II, Article 83, post. 
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Art. 1 


Injuria sine 
dam7io 


Infringe¬ 
ment of 
qualified 
private 
rights 


THE NATUEE OF A TORT 

action in the civil courts (g), although it may cause them to 
be cut oS from all decent society, for, though a man has in 
a sense a right to his own reputation, he has none in the 
reputation of his father (h). So a breach of trust, usually 
followed by private and particular loss to the beneficiaries, 
is not permitted in equity, but nevertheless cannot properly 
be said to Constitute a tort, for it violates no legal (as opposed 
to equitable) right of the beneficiaries, and the remedy 
therefor must be sought by the appropriate proceedings in the 
Chancery Division and not by an action for damages at law. 

The cases in which an action will lie, though there be no 
damnum, are those in which there is an invasion of an absolutii 
private right. In these cases a wrong is done to the plaintiff 
by the mere infringement of that right, and for every wrong 
there is a remedy by action : ubi jus ibi re^mdium ’’ {i). 

A man has an absolute right to his property, to the 
immunity of his person, and to his liberty. Thus, in actions 
of trespass whether to goods, lands, or the person (including 
assault and false imprisonment), actual damage is not an 
essential part of the cause of action, and a plaintiff is entitled 
to damages for the mere infringement of these rights : or, as it 
is also put, infringement of these rights is actionable per se. 

But there are some private rights which are only qualified 
rights, that is, rights to be saved from loss, and no action 
will lie for an infringement of these rights without proof of 
actual damage. Thus, a person has not an absolute right 
not to be deceived, and in an action for fraud it is necessary 
for the plaintiff to show that the deceit complained of resulted 
in damage. So, too, in actions for nuisance (with some 
exceptions), malicious prosecution and negligence, damage is 
an essential part of the cause of action ; as in all these cases 
the right infringed is only a qualified right—a right to be 
preserved from damage by certain acts or omissions of other 
persons. In such cases damage is the gist of the action, and 
without it there is no injuria. 

{g) But generally there will be a remedy against the libeller by 
criminal process, R. v. Ensor (1887), 3 T. L. R. 306 ; 32 Digest 189, 
2314. 

{h) Broom v. Ritchie (1905), 6 F. 942, Ct. of Seas. 

yi) Ashby V. White (1703), 1 Sm. L. C. 263 ; 43 Digest 377, 54 ; and 
see the next Article. Cf.: Constantine v. Imperial Hotels, Lid., [1944J 
K B. 693 ; [1944] 2 All E. R. 171, where it was held that an action 
would lie against an inn-keeper for wrongfully refusing to receive and 
lodge a traveller, even though the traveller could prove no actual 
damage. 
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Lastly, a tort may consist in the infringement of a public Art. 1 

right, i.e. a right which all men enjoy in common, coupled - 

with particular damage. Take, for example, rights of high- 
way. If a highway is obstructed, an injury is done to the public' 
public, and for that wrong the remedy is by indictment or rights 
by proceedings by the Attorney-General on behalf of the 
public. If every member of the public could bring an action, 
the number of possible actions for one breach of duty would 
be without limit (k). But if, in addition to the injury to 
the public, a special, peculiar and substantial damage is 
occasioned to an individual, then it is only just that he 
should have some private redress (1). 

It will, therefore, be seen that then) must be an act or 
omission causing either (a) an infringement of some absolute 
private right, or (b) an infringement of a qualified private 
light resulting in damage, or (c) an infringement of a 
public right resulting m substantial and particular damage to 
some person beyond that suffered by the public in general. 

Again, the act or omission must be unauthorised, %.e. not The act or 
justified by law. If a sheriff enters on a man’s land under 
due process of law to execute a writ of fi.fa., his act, though unauthor- 
an infringement of the right of property, is not tortious, iseil 
because it is authorised by the judgment and writ of execu¬ 
tion. So, too, an entry on land may be justified by necessity, 
or by its being done lawfully in the exercise of a right of way 
or by licence of the owner of the land. And trespasses to 
the person by beating or imprisonment may be justified by a 
sentence of a court of competent jurisdiction, and an assault 
may be justified by its being done m self-defence, or .is 
reasonable chastisement by a parent or schoolmaster. In all 
these cases the acts done are primd facie tortious, but are 
not actionable because they are authorised by law. 

A tort may also be regarded as the breach of a legal duty Tort regarded 
owed, independent of contract, by one person to another, 
for which an action for damages may be maintained in a 
Court of Common Law (m). Right and duty are correlative 

(k) See WinUrhottom v. Lord Derby (1867), L. R. 2 Ex. 316; 26 
Digest 293, 251; W. H. Chaplm dfc Co. Lvmtcd v. Weatmiruiter 
Corporation, [1901] 2 Ch. 329 ; 20 Digest 333, WJ. 

(l) See Lyon v. Fuhmongera’ Co. (1876), 1 App. Cas. 602 ; 26 Digest 
332, 634 ; and Fntz v, Hobaon (1880), 14 Ch. D. 542 ; 26 Digest 336, 

664. 

(m) Salinond on Torts, 9th ed , p. 15. 
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Art. 1 


Classifica¬ 
tion of 
rights 


terms : no one can be said to have any right if no one owes 
him any duty : and conversely no one can be said to violate 
the right of another if he owes that other no duty. The 
question, therefore, whether a man has committed an action¬ 
able wrong to another, is often most conveniently approached 
by asking whether the alleged wrong-doer (the defendant) 
owed a duty to the person alleged to be damaged (the plain¬ 
tiff), and if so, what was the extent of that duty : and the 
question of liability to pay damages will depend upon the 
answer to these questions. 

Art. 2.— Ubi jus ibi remedium 

A violation of any legal right (not being exclu¬ 
sively a breach of contract) committed without 
lawful justification is a tort. 

Explanation.— “ Any person who obtains possession, 
however innocently, of the goods of another who has been 
fraudulently deprived of them, and disposes of them whether 
for his own benefit or for that of any other person, is guilty 
of a conversion ’’ (n). Every invasion of private property, 
be it ever so minute, is a trespass ” (o). 

‘‘ If men will multiply injuries actions must be multiphed 
too, foi every man that is injured ought to have his recom¬ 
pense ” (p). 

An action for tort is the appropriate remedy for every 
infringement of right which is not a breach of contract: 
and as rights are infinitely various, so are torts. 

The rights, infringements of which constitute torts, 
include— 

(1) Personal rights, such as the right of every one to 
have his person immune from molestation and damage. In¬ 
fringements of this right give rise to actions for trespass to 
the person (assault and false imprisonment), and when the 
character or reputation is attacked to actions for libel and 

29%^ (1876), L. R. 7 H. L. 767 ; 1 Digest 684, 

(o) Entick V. Carrington (1765), 19 St. Tr. 1066; 43 Digest 378, 

55. 

(p) AMy V. Whtie (1703), 1 Sm. L. C. 263, per How, C.J.: 43 
Digest 377, 54. 
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slander. An action for negligence also lies for personal Art. 2 
injuries caused by the negligence of another. - 

(2) Rights of Property. —These include rights in respect 
of corporeal and of incorporeal property. Infringements of 
these rights give rise to actions for trespass to land and 
goods, for nuisance, conversion and detention of goods, in¬ 
fringements of trade mark and patent rights, interference 
with easements and franchises, trade obstruction, fraud, etc. 

Both personal rights and rights of property may be absolute 
or qualified rights as already explained. 

Art. 3.— The Relation of Contract and Tort 

(1) If the cause of complaint is for breach of a 
contractual duty, that is to say, an act or omission 
which would not give rise to any cause of action 
without proof of a contract, the action is one of 
contract {q). 

(2) A stranger to a contract cannot maintain 
an action for a breach of a contractual duty, even 
if the breach causes him damage (r). 

(3) But an act which is a breach of a contractual 
duty may also be a breach of a duty owed indepen¬ 
dently of contract either to the other party to 
the contract or to a stranger to the contract, and 
accordingly be actionable as a tort at the suit of 
such party or stranger, as the case may be. 

Explanation. —By entering into a contract the parties to Breach of 
it create for themselves rights and obligations, and a breach 
of duty arising out of those obligations is actionable as a 
breach of contract; and when it is necessary in order to 

{q) Jarvis v. Afot/, Davies^ Smith, Vandervell dh Co., [1936] 1 K. B. 

399 ; Digest Supp. ; and see especially per Greer, L.J., at p. 405 
(stockbroker failing in his duty in carrying out his client’s instruc¬ 
tions). Professor Winfield in the Province of the Law of Tort, p. 40, 
states the distinction between tort and contract thus; “At the 
present day, tort and contract are distinguishable from one another 
in that the duties in the former are primanly fixed by law, while 
in the latter they are fixed by the parties themselves. Moreover, in 
tort the duty is towards persons generally, in contract it is towards 
a specific person or specific persons.” 

(r) This rule has been adversely criticised by the Law Revision 
Committee, and it may therefore be modified in the near future by 
legislation. 
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Art. 3 


Coincidenco 
of con¬ 
tractual and 
delictual 
liability 
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establish the existence and enforceability of the duty to 
prove and rely upon the contract, the only action that can 
be brought is an action for breach of contract, and the breach 
of a duty of this kind is not a tort. Thus an action for 
wrongful dismissal is an action for breach of contract, not 
for a tort (s). 

It frequently happens, however, that the same wrong may 
be both a breach of contract and also a breach of duty arising 
independently of the obligations undertaken by the contract 
and therefore a tort. The cases in which this position occurs 
are most commonly, but not invariably (t), those where a 
party undertakes by the contract to do something the doing 
of which imposes on him the duty of acting with care, as 
when a doctor undertakes to treat a patient, a dentist to 
extract teeth (w), a bailee to look after goods entrusted to 
him (x), or a railway company to carry a passenger (a). 

In all these cases a duty to use care is imposed by law and 
does not arise solely out of the obligations imdertaken by the 
contract, and a breach of it therefore is a tort, though it may 
also be regarded as a breach of contract. 

This coincidence of contractual and delictual liability, 
which is partly due to historical reasons, is not without 
practical importance even to-day. Thus for the purpose 
of the provisions of the County (’ourts Act, 1931, which 
differentiate between actions founded on contract and actions 
founded on tort (6), an action for damages for breach of duty 
of this kind will be held to be founded on tort (c), while, on 


{s) Addis V. Gramophone Co , lAd , [1909] A. C. 488 ; 17 Digest 78, /. 

{t) See, for instance, Pontijex v. Midland RaiL Co. (1877), 9 Q. D. D. 
23 ; 42 Digest 969, 18 (wrongful delivery of goods to consignee after 
notice of stoppage in transitu) \ Sachs v. Henderson, [1902] 1 K. B. 
612; 42 Digest 671, 26 (landlord removing fixtures after agreement 
to grant a lease and before the lease). 

(w) Edwards v. Malian, [1908] 1 K. B. 1002 ; 13 Digest 484, 341. 

(x) Turner v. Stalhhrass, [1898] 1 Q. B. 66 ; 42 Digest 968, 8. 

(а) Taylor v. M. S. db L. Rail. Co., [1896] 1 Q. B. 134 ; 42 Digest 
970, 21; Kelly v. Metropolitan Rail. Co., [1896] 1 Q. B. 944; 42 
Digest 970, 22 ; and see M'Alister (or Donoyhue) v. Stevenson, [1932| 
A. C. 662, at pp. 609, 610 ; Digest Supp. 

(б) See 8. 44 (removal of case from county court to High Court); 
8. 46 (remittal of case from High Court to county court on the ground 
of the plaintiff’s lack of means); s. 47 (costs of action in High Court 
when plamtif! recovers less than £100); 27 Halsbury’s Statutes 110, 
111 , 112 . 

(c) See cases cited in notes (u), (x) and (a), supra. 
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the other hand, in the case of bankruptcy or the winding up Art. 3 

of an insolvent company, in which a claim for unliquidated - 

damages for a tort is not provable, as “ arising otherwise 
than by reason of a contract, promise or breach of trust ” (d), 
the claim will be regarded as arising by reason of contract and 
therefore provable (e). And where the defendant is an infant, 
the breach of such a duty will usually be regarded as a breach 
of contract, for which, generally speaking, an infant is not 
liable (/). 

A stranger to a contract cannot complain of the breach of Privity 
any of its terms, as no right of his is thereby violated, and 
(wen if the breach causes him damage it is a case of damnum contract 
absque injuria : but the same set of facts may give one 
person a right of action in contract and another a right of 
action in tort (g). In this case, as in every other, the plaintiff 
who sues in tort must establish that the defendant has been 
guilty of a breach of duty owed by him to the plaintiff, and 
though he will not establish this by proving that the defen¬ 
dant has been guilty of a breach of contract to which the 
plaintiff was not a party, it is equally fallacious for the 
defendant to contend that he is not hable in tort to the 
plaintiff, because he is liable to an action for breach of con¬ 
tract at the suit of someone else. As cases exemplifying 
these principles will frequently occur hereafter (/i),the follow¬ 
ing illustrations will suffice for the present. 

(1) A agn*ed with tlio Puhtinaster-( {oiieral to provide a coach Illuatrations 
lor the conveyance of inailH and during tlie currency of 
the contract to keep the coach in repair. B, who was f)ottom v. 
under contract witli the Postinaster-CJeneral to convey Wright 
the mails, horsed tlie coach and hired V to drive it. 


{d) Bankruptcy Act, 1914, s. 30 (1 Halsbury’s {Statutes 636), which 
enacts that “ Demands m the nature of unliquidated damages arising 
otherwise than by reason of a contract, promise, or breach of trust 
shall not be provable in bankruptcy ” ; Companies Act, 1929, s. 262 
(2 Halsbury’s Statutes 944), which applies that rule to the case of 
the winding up of an insolvent company. 

(e) Re Great Orme Tramways Co, (1934), 60 T. L. R. 460; Digest 
Supp. 

(/) See Article 16, post. 

iy) M'Alister (or Donoyhue) v Stevenson, [1932) A. C. 562, at pp. 609, 
610 ; Digi'st Supp. ; and see the judgment of Parke, B , m Long-nmd 
v. Holliday (1861), 6 Ex. 761 ; 39 Digest 468, 85J. 

{h) For a full discussion of the relation between tort and contract, 
see Pollock on Torts, 13th ed., Chapter 13. 
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Otto V. 
Bdton <fe 
Norris 


THE NATURE OF A TORT 

While C was driving, the coach broke down owing to 
A’s negligent failure to keep the coach in repair, with 
the result that G was injured. C thereupon sued A for 
damages but it was held that in effect C was attempting to 
take advantage of the contract between A and the Post¬ 
master-General, and was basing his claim upon the 
breach of that contract, and nothing else. The action 
therefore failed (i). 

2) The mortgagees of the interest of a builder under a building 
agreement made between the builder and building owner 
advanced money to him from time to time on the faith 
of certificates given by a surveyor that certain specific 
stages in the progress of the building had boon reached. 
The surveyor was appointed by the building owner and 
not by the mortgagees, and between him and them there 
was no contractual relationship. In consequence of the 
negligence of the surveyor the certificates contained 
untrue statements as to the progress of the building, but 
there was no fraud on his part. It was held that the 
surveyor owed no duty to the mortgagees to exercise 
care in giving his certificates, and they could not main¬ 
tain an action against him for the pecuniary loss which 
they had incurred by reason of their relying on his 
certificates (^)- 

(.‘1) A bought a house for the occupation of herself and B, her 
mother, from the defendants, the builders of the house. 
The defendants had warranted the house to bo well 
built, but in fact it was defective m many respects and 
dangerous, and in particular the work of the plasterers 
had been badly done and ineffectively supervised by 
the defendants. As a result a quantity of plaster sub¬ 
sequently fell and injured B. It was held that A could 
recover damages for breach of warranty in respect of the 
house, but that B was without remedy, for as the law at 
present .stands, the builder of a house is under no duty, 
apart from contract, to see that the house is free from 
defects likely to cau.se damage to those dwelling in it (/). 

(t) Winterhottom v. Wright (1842), 10 M. & W. 109; 36 Digest 
63, 407, followed in Earl v. Luhhock, [1905] 1 K. B. 253 ; 36 Digest 
63, 408, where the facts were substantially of the same nature. These 
two cases are only authorities for the proposition that a stranger to a 
contract cannot rely on its provisions as giving him a cause of action 
if those provisions are broken. Perhaps a plamtiff in similar circum¬ 
stances would succeed to-day if he pleaded his case properly. See 
Article 74, post, and the judgment of Goddard, L.J. in Haseldine v. 
C. A, Daw db Son, Ltd., [1941] 2 K. B. 343, at pp. 378, 379 ; [1941] 3 
All E. R. 156, at pp. 184, 185. 

{k) Le Lievre v. Qould, [1893] 1 Q. B. 491 ; 36 Digest 10, 26 \ and 
cf. Humphery v. Bowers (1929), 45 T. L. R. 297 ; Digest Supp. (negli- 
gent survey of a yacht). 

(/) Otto V. BoUan dh Norris, [1936] 2 K. B. 46 ; [1936] 1 All E. R. 
960; Digest Supp.; and see Bottomley v. Bannister, [1932] 1 K. B. 
458 ; Digest Supp. 
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(4) A man employs a surgeon to attend his wife or his infant Art. 3 

son. By reason of the surgeon’s negligence, the patient _ 

is injured. There is a contract between the man 
who calls in the surgeon and the surgeon, but none 
between the surgeon and the patient. But irrespective 
of the contract, the surgeon owes a duty to take care 
by reason of the relationship between surgeon and 
patient. And for breach of this duty the patient can sue 
in tort (m). 

(5) Aservantof the plaintiff took a radway ticket for ajourney, Meux' 7 . 

and brought with him as his personal luggage a port- G.E.R, 
manteau. This portmanteau contained his livery which 
was the property of the plaintiff. Owing to the negli¬ 
gence of a railway porter the portmanteau and its 
contents were destroyed. Held: that though the con¬ 
tract was made between the railway company and tlie 
servant, and therefore the plaintiff could not sue for 
broach of contract, the defendants were liable to her in 
tort, for they were responsible as bailees of lier 
property (n). 


Art. 4. —Of Volition and Intention in relation 
to the unauthorised Act or Omission. 
Inevitable Accident 

(1) The unauthorised act or omission must be 
attributable to active or passive volition on the 
part of the party to be charged; otherwise it will 
not constitute an element of a tort (o). 

(2) Nevertheless a want of appreciation of its 
probable consequences affords no excuse; for 
every person is presumed to intend the probable 
consequence of his acts. 

(3) Want of knowledge that the unauthor¬ 
ised act or omission is an infringement of a 
right as a rule affords no excuse. 

Explanation.— The student must carefully distinguish 
between the voluntary nature of the act or omission and the 

(m) QladwcU v. SteggaU (1839), 6 Bing. N. C. 733; 34 Digest 649, 
80; Pipptn v. Sheppard (1822), 11 Price, 400; 34 Digest 549, 75, 

(n) Meux v. Great Eastern Rail. Co., [1896] 2 Q. B. 387 ; 42 Digest 
970, 20. See also Marshall v. York, Newcastle ond Berwick Rail. Co. 
(1851), 11 C. B. 666 ; 8 Digest 121, Sll. 

(o) See Wear Commissioners v. Adamson (1876), 1 Q. B. D. 646; 
affirmed (1877), 2 App. Cas. 743 ; 36 Digest 106, 705. 
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Illustrations: 

E. Hulion dh 
Co,Y, Jones 


Cassidy v. 
Daily Mirror 
Neivspapers 

Indermaur 
V. Dames 


want of appreciation of its consequences. It would bo 
obviously unjust to charge a man with damage caused by 
some inevitable accident (p), over which, or over the cause 
of which, he had no control. On the other hand, it would 
be highly dangerous to admit the doctrine that a man, who 
does an act or makes an omission voluntarily, should be 
excused the consequences by reason of lack of judgment or 
of ignorance {q). So if a man consumes the goods of another 
thinking they are his own, or trespasses on another’s land, 
erroneously believing that there is a right of way, he is 
liable for the wrongful act he has done, and it is no excuse 
that he believed he had a right to do the act complained of, 
though in criminal law good faith is often a defence. 

The following illustrations will, however, help to accen¬ 
tuate the difference better than pages of explanation : 

(1) A iiowbpaper published a defamatory article of a ])or.>on 

described as “ Artemus Jones.” Neitlier the author ol 
the article nor the editor know that there was in oxibtenco 
a person of the name of Artemus Jones, and therefore 
they could not have intended to defame any particular 
person. In fact there was a barrister of that name to 
whom readers of the article might reasonably think the 
article referred. As the article was in fact defamatory 
of him, the publishers were liable, the injury to the 
plaintiff being the natural consequence of their publish¬ 
ing the article (r). 

So, too, if a person makes a false statement defamatory 
of another, it is no defence that he behoved it to be true 
or did not know that it was defamatory (-s’). 

(2) A person has an unguaidcd shaft or pit on lus promises. 

If another, lawfully coming on to the premises f)ii busi- 
iie.ss, falls down the shaft, and is injured, he may bring 
his action, although there was no intention to cause him 
or anyone else any hurt. For the neglect to fence the 
.shaft was an unauthorised omis.sion, and the fall of the 
plaintiff was the probable consequence of it ( 1 ). 


(p) The Nitro-glycerine Case (1872), 16 Wall. 524; Stanley v. 
Powell, [1891] 1 Q. B. 86 ; 36 Digest 104, 698. 

(q) In re Polemis and Furness, Withy db Go., [1921J 3 K. B. 560; 
36 Digest 29, 151; Vaughan v. Menlove (1837), 3 Bing. N. C. 468, 
36 Digest 21, 95. 

(r) E. Hvlton dh Co. v. Jones, [1910J A. C. 20 ; 32 Digest 17, 77. 

{s) Cassidy v. Daily Mirror Newspapers, [1929] 2 K. B. 331 ; Digest 
Supp. 

(«) Indermaur v. Dames (1867), L. R 2 C. P. 311 ; 36 Digest 35, 
208. See Article 72, post. 



MALICE AND MORAL GUILT 


16 


(li) On tho other liand, where a horse drawing a brougham Art. 4 

under the care of the defendant’s coachman in a public _ 

street, suddenly and without any explainable cause Inevitable 
bolted, and notwithblanding the utmost efforts of the accident 
driver to control him, swerved on to the footway and Manzoni v, 
knocked down the plaintiff, it was held that the defen- Douglas 
dant was not liable, as tho accident was not attnbutable 
to any wrongful act or omission of the defendant or his 
servant (u). 

(4) Similarly, the defendant carriers received for carriage a The Ntiro- 
package whoso aj^ipearance had nothing calculated to glycenneCase 
arouse suspicion, nor had they any knowledge of its 
contents. On being handled in tlie ordinary course of 
transit it exploded and damaged tho plaintiff's house :— 

Held : that as tho defendants had no knowledge of the 
contents of the package and liad not b« on tjiult}- of any 
negligence, they were not liable for the damage caused 
by the explosion (a). 


Art. Malice and Moral Guilt 

(1) The motive with which an act is done is 
usually an irrelevant consideration in determining 
whether that act be tortious or not. A good 
motive will not excuse an act which is otherwise 
wrongful (6). Malice or other evil motive will not 
render wrongful an act which is otherwise 
lawful (c). 

(2) But malice is an essential ingredient in the 
torts of (a) malicious prosecution and cognate 
torts (d), and (b) injurious falsehood (e), and is 
an element to be considered in the tort of a 
conspiracy (/); and the existence of malice will 


(tt) Manzoni v. Douglas (1880), 6 Q. B. D. 145; 30 Digest 87, 
575 \ Holmes v. Mathei (1875), L. R. 10 Ex. 261; 43 Digest 431, 
567. Cf. Article 77, post. 

{a) The Hxtro-glycerine Case (1872), 15 Wall. 524. 

(6) South ]Yales Mineis' Federation v. Glamorgan Coal Co., lAd.f 
11905] A. C. 239 ; 42 Digest 989, ISO. 

(c) Bradford Corporation v. Fickksy [1895] A. C. 587 ; 42 Digest 
972, 34 \ Allen v. Flood, [1898] A. C. 1, iii particular at pp. 92-96 
and 122-126, per Lords Watson and Herschell ; 42 Digest 972, 35 ; 
Grant v. Australian Knitting Mills, Ltd., [1936] A. C. 85, at p. 103; 
Digest Supp. 

(d) See Articles 102, 105, post. 

(e) See Article 101, post, 
if) See Article 114, post. 
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Exceptions 


defeat the plea of qualified privilege and fair 
comment in actions of libel and slander (g^). 

Explanation.— Although the motive or intent with which 
an act is done may be a matter to be considered in deter¬ 
mining the question of criminal responsibility, the law in 
dealing with civil rights and liabilities does not, generally 
speaking, take account of the motive which dictates or the 
moral blame which attaches to an act, though in certain 
cases a jury may do so in assessing the amount of damages. 

(1) Thus, as will be seen later (/i), if A without justification 

induces B to break his contract with C and damage 
thereby results to C, A commits a tort against C, and it 
is no answer that he was acting from the best of motives 
and in the honest belief that he was benefiting both B 
and C (0- 

(2) On the other hand if he merely induces B by lawful means 

not to enter into a contract with C, he commits no wrong 
against C (h), and the mere fact that he is actuated by the 
most selfish motives or personal hostility to C will not 
make his act unlawful {k). 

(3) Again, a man has full right to pump underground water 

which flows in no defined channel from the sub-soil 
under his own land, even though by so doing the water 
is prevented from percolating through to his neighbour’s 
land {1). The more fact, therefore, that he exercises this 
right spitefully and with the express intention of injuring 
his neighbour will not make the act unlawful (m). 

The exceptions to the rule are set out in para. (2) of this 
Article. As regards mahcious prosecution and injurious 
falsehood, the plaintifi has no cause of action at aU unless 
he can establish that the defendant was actuated by malice, 
but malice in this context does not only mean ill-will or 
spite, but includes any improper motive. As regards the 


{g) See Articles 96, 98, 99, post. 

{h) See Article 113, post. 

(i) South Wales Miners' Federation v. Glamorgan Coal Co., [1906] 
A. C. 239 ; 42 Digest 989, 180. 

(k) Allen v. Flood, [1898] A. C. 1; 42 Digest 972, 35. 

(l) Chasemore v. Richards (1869), 7 H. L. Cas. 349; 1 Digest 34, 
261; and see Article 66, post. 

(m) Bradford Corporation v. Pickles, [1896] A. C. 687 ; 42 Digest 
972, 34. 
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action of conspiracy, which is anomalous in more than one Art. 5 
respect, see Article 114, 'post. - 

As regards defamation it is prund facie actionable to publish 
a libel, and in certain cases a slander of another; but in a 
limited class of case the law will excuse the publication an*! 
exonerate the publisher from the consequences of his act, 
provided that he acted in good faith. Good faith, however, is 
essential, and the existence of malice, which again means 
any improper motive and is not confined to personal spite 
or ill-will, is held to negative good faith and therefore to 
deprive the defendant of the privilege exceptionally allowcfl 
by the law. 

In legal phraseology, however, the term “ malice is em- Technical 
ployed in a sense which has no reference to ill-will or other 

A V TT\A,ilCft 

motive, and connotes no more than “ a \sTongful act done 
intentionally without just cause op excuse ” (n), and this is 
the sense in which it is used when we speak of the criminal 
offence of maliciously wounding or maliciously damaging or 
setting fire to property, and in certain cases it is used to 
describe a civil wrong. Thus it is the invariable practice in 
actions of defamation to plead that the defendant falsely 
and maliciously ” wrote (or spoke) and published the words 
complained of. It is also usual to speak of “ maliciously 
procuring ” a breach of contract. It does not, however, add 
very much to the understanding of the tort in respect of which 
it is used, and its use might perhaps be dispensed with 
entirely (o): but as it is used the student must understand 
that, apart from the cases above mentioned, it is only used 
in the legal sense and not as connoting an improper motive. 

Even negligence involves no moral guilt. The state ui Negligence 
mind of the defendant is immaterial. The only question 
is. What has he done or left undone ? Has he acted as a 
reasonable and prudent man would do in the circumstances ? 

Not, Has he done what he thought was the best thing to 
do ? The law pays no regard to the moral culpability of 
the defendant, but considers only whether his conduct has 
been reasonable and prudent as judged from the standpoint 
of the average man. 

(n) Per Bayley, J., in Bromage v. Prosser (1825), 4 B. & C. 247, 
at p. 255 ; 15 Digest 1020, 11461. 

(o) See the observations of Lord Bindley in South Wales Miners^ 

F^ration v. Glamorgan Coal Co.^ Ltd.j [1905j A. C. at p. 256 ; 43 
Digest 114, 1186. 

U.T. 


2 
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Art. 5 It is said, indeed, that in order to constitute fraud there 

- must be some moral turpitude ; and in a sense this is true. 

Actionable fraud consists in the making of an untrue repre¬ 
sentation with the intention of deceiving and with know¬ 
ledge that it is untrue, or without behef in its truth, or 
absolutely recklessly without caring whether it is true or un¬ 
true (p). The man who does this is no doubt in most cases 
morally guilty, but it is conceivable that a man may, from 
the highest motives and honestly believing that he is doing 
right, make a statement which he knows to be untrue, intend¬ 
ing that that statement should deceive : for instance he may 
say that some man, whom another is proposing to take into 
his service, is perfectly honest and worthy to be put into a 
position of trust, knowing that some time ago he committed 
theft but honestly beheving that he is a reformed character. 
Nevertheless his conduct, though possibly morally justifiable, 
is inexcusable in law. 


Art. 6.— The Act or Omission must be 
unauthorised 

(1) An act or omission which is primd facie 
tortious is not actionable if it is done under some 
lawful excuse. 

(2) Among lawful excuses are that the act or 
omission is :— 

(i) An act of State ; 

(ii) A judicial act; 

(iii) An executive act; 

(iv) An act or omission authorised by statute ; 

(v) An act or omission done by leave and 

licence. 

Explanation.— Besides these excuses there ar(‘ others of 
a more special character, which are dealt with in connection 
with those torts in relation to which they generally arise. 

The general excuses above enumerated are shortly 


{p) See Article 116, post. 
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explained in the following Articles. Some of them are more Art. 6 
fully explained in later portions of this work. - 

Art. 7.—“Act of State” 

(1) An act of State is an act injurious to the 
person or to the property of some person abroad 
who is not at the time of that act a subject of 
His Majesty ; which act is done by any repre¬ 
sentative of His Majesty’s authority, civil or 
military, and is either previously sanctioned or 
subsequently ratified by His Majesty. 

(2) No action can be brought for damage 
resulting from an act of State. 

(3) As between the Sovereign and his subjects 
or between the Sovereign and foreigners resident 
in his Dominions under the protection of English 
law, there can be no such thing as an act of 
State {(]). 

Explanation.- -The rule is thus staled by Lord Cave (r): 

When a wrong has been done by the King's officer to a 
British subject, the person wronged has no legal remedy 
against the Sovereign, for ‘ The King can do no wrong ’; 
but he may sue the King’s officer for the tortious act and the 
latter cannot plead the authority of the Sovereign, for ‘ from 
the maxim that the King cannot do wrong it follows, as a 
necessary consequence, that the King cannot authorise 
wrong.’ On the other hand, where the person injured is an 
rdien resident abroad, the above rule does not apply ; and 
if the act causing the injury is adopted by the Sovereign as 
an act of State, the alien is without redress except hy diplo¬ 
matic action taken through the Government of his own 
country. But there is a tliird case- namely, where the 
person aggrieved is an alien and resident here ; . . it is 

established law that such a case falls within the first and not 


( 9 ) Walker v. Baird and Anothery [1892] A. C, 491; 38 Digest 9, 27; 
Johnstone v. Pedlar, [1921] 2 A. C. 262 ; 38 Digest 10, 39 ; Stevens’ 
History of Criminal Law, vol. 2 , pp. 61, 66 . 

(r) Johnstone v. Pedlart supra, at pp. 276, 276. 
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within the second of the above categories.’ In all pro¬ 
bability an alien enemy resident here with licence is for this 
purpose in the same position as an alien friend. 

The acts of a foreign Sovereign State cannot, of course, be 
made subject to proceedings in English courts, and “ the 
transactions of independent States between each other are 
governed by other laws than those which municipal courts 
administer : such courts have neither the means of deciding 
what is right, nor the power of enforcing any decision which 
they may make ” ( 5 ). 

( 1 ) A British naval officer destroyed a Spaniard's barracoons 

for slaves on the African coast. His conduct was for¬ 
mally approved by the Secretary of State. Held : that 
this was an act of State, and that no action lay in respect 
of it (t). 

(2) Tlio plaintiff, a natiirah.sed American, while residing in 

Ireland, was arrested for illegal drilling, and a cheque 
and some money found on him then were siuzed by the 
police and detained by the defendant, the Chief Com¬ 
missioner of the Dublin Metropolitan Police, “ as an act 
of State for the Defence of the Realm,” and tlie ('hiof 
Secretary of Ireland formally approved and ratified the 
seizure and detention on these grounds. Heki : that 
this was no defence (u). 


Art. 8.— General Immunity of Judicial 
Officefs 

(1) No action lies against a judge of a superior 
court in respect of any act done by him in his 
judicial capacity, even though he act oppres¬ 
sively, maliciously, and corruptly (x'). 

(2) No action lies against a judge of an inferior 
court in respect of any act done by him within 
his jurisdiction («). 

{s) Secretary of State in Council of India v. Kamachee Boye Sahaba 
(1859), 13 Moo. P. C. C. 22 ; 38 Digest 8, 17. 

{t) Buron v. Denman (1848), 2 Exch. 167 ; 38 Digest 11, 50. This 
is the leading case on acts of State. 

(m) Johnstone v. Pedlary [1921] 2 A. C. 262 ; 38 Digest 10, 3,9. 

(j) Scott v. Stansfield (1868), L. R. 3 Ex. 220 ; 32 Digest 104, 1352 ; 
Aixderson v. Oorrity [1896] 1 Q. B. 668 ; 38 Dige.st 79, 558. 

(a) Doswell v. Impey (1823), 1 B. & C. 163, 169; 38 Digest 83, 
608 ; Houlden v. Smith (1860), 14 Q. B. 841 ; 38 Digest 84, 616 ; 
Law V. LUweUyn, [1906] 1 K. B. 487 ; 32 Digest 104, 1366. 
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(3) A judge of ail inferior court is liable for Art. 8 

anything he does in his judicial capacity but - 

beyond his jurisdiction if he knew or had the 
means of knowing facts which would show that 

he had not jurisdiction (h), 

(4) No action lies against certain judicial officers 
in respect of acts done within the scope of their 
official capacity, e,g. an Official Receiver (c), 
Military Courts (d), Consular Courts (c), Arbi¬ 
trators (/). 

Explanation. —The Supreme Court of Judicature (in¬ 
cluding the Court of Appeal and all the divisions of the High 
Court of Justice) is a superior court, as also are Assize Courts. 

Inferior courts include county courts, the Mayor’s and 
City of London Court, quarter sessions, and petty sessions. 

It will be observed that th(‘ protection given to judges 
covers not merely what they do lawfully, as when they 
sentence convicted criminals to imprisonment, but also in 
many cases what they do unlawfully, as if a judge 
sentences an innocent person to imprisonment. 

If it were not for the rule now under consideration a judge 
would be liable to an action for assault or false imprisonment 
if he ordered the arrest of or sentenced to imprisonment an 
innocent person. So, too, judges cannot be sued for slander 
in respect of defamatory words uttered by them in their 
judicial capacity {g). 

It will be noticed that though a judge of a supeno- 
court is protected, provided the judge is acting in his judicial 
capacity, in the case of a judge of an inferior court (A) the 

(5) Calder v. Halkd (1839-40), 3 Moo. P. C\ ‘>8; 38 Digest 84. 

615. 

(c) Botiomley v. Brougfiam, [1908] 1 K. B. 584 ; 4 Digest 201, IS53. 

id) Dawkins v. Rokeby (1875), L. R. 7 H. L. 744 ; 39 Digest 342, 

281 . 

(e) Haggard v. PHxcxer Frhes, [1892] A. C. 61 ; 38 Digest 83. 600. 

if) Pappa V. Rose (1872), L. R. 7 C. P. 525; 2 Digest 429, 791 ; 

Chambers v. Qoldthorpe^ [1901] 1 Q. B. 624 ; 2 Digest 429, 794. 

ig) See Article 97, post. 

(h) It is not quite clear that tho full measure of protection extends 
to inferior courts not of record (such as justices of the peace), but see 
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protection only extends to acts done by him within his 
jurisdiction. But if he exceeds his jurisdiction, as by 
sentencing a prisoner for an offence over which he has no 
jurisdiction, or in a place where he has no jurisdiction, although 
he acts in his judicial capacity, he is not protected, and may be 
sued for false imprisonment. 

The protection of the rule, however, extends to all cases 
in which upon the facts before him he would have juris¬ 
diction. If on the facts as they are brought before him a 
judicial officer has jurisdiction, he is excused, even though 
when all the facts are known it is seen that he has none. But 
if he has before him facts from which he knew or ought to 
have known that he had no jurisdiction, be is not protected. 
If he assumes jurisdiction when in fact he has none by shutting 
his eyes to the facts, or by reason of his ignorance of the law, 
he is liable for any tort he commits in excess of his jurisdic¬ 
tion (i). 

(1) Where the judge of the Supreme Court of Trinidad and 

Tobago caused the plaintiff to be im])risoned in default 
of finding bail, and the jury found that ho had over¬ 
strained his judicial powers, and Imd acted in the admini¬ 
stration of justice oppressively and maliciously, and to 
the prejudice of the plaintiff and the perversion of justice, 
the Court of Appeal hold that, nevertheless, no action 
lay (i). 

(2) But where a police magistrate*fined a person for not causing 

his child to be vaccinated, and issued a distress warrant 
in default of payment, he was hold liable as the summons 
itself showed ho had no jurisdiction, the prosecution 
being more than six months after the offence (k). 


the Justices Protection Act, 1848, s. 1 ; 13 Halsbury’s Statutes 450, 
and Pease v. Chaytor (1863), 3 B. & S. 620 ; 38 Digest 93, 694. 

(^) Houlden v. Smith (1850), 14 Q. B. 841; 38 Digest 84, 616; 
Willis V. Maclachlan (1876), 1 Ex. D. 376; 38 Digest 84, 618. See 
Haggard v. Pelicier Frbes, [1892] A. C. 61; 38 Digest 83, 600 ; Quinn 
V. Pratt, [1908] 2 Ir. R. 69. 

ij) Anderson v. Gorrie, [1895] 1 Q. B. 668 ; 38 Digest 79, 558. 

{k) Policy V. Fordham (1904), 91 L. T. 525. Earlier proceedings on 
another point are reported at [1904] 2 K. B. 345 ; 38 Digest 127, 980. 
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Art. 9.— General Immunity of Various 
Executive Officers 

(1) An executive officer, such as a slieriff or 
county court bailiff or gaoler or constable, acting 
on a warrant valid on the face of it and issued 
by a person who has jurisdiction, is absolutely 
protected for anything he does in pursuance of 
the warrant (I). 

(2) But a warrant or order of a court which 
has no jurisdiction in the matter, is no protec¬ 
tion (m) except in the case of constables, who 
are protected by statute («) for aiTcsting under 
a warrant of a justice, notwithstanding any 
defect of jurisdiction (o). 

(3) The Home Secretary in refusing to give the 
fiat neeessary to a Petition of Right is immune 
from liability (p). 

Explanation. - Thus, when a governor of a prison, in 
obedience to a warrant of coinniitinent which directed that 
tlie plaintiff should be imprisoned in a certain gaol for seven 
days, detained the prisoner from August 2.')th (the day follow¬ 
ing that of his arrest) until August 3lst, it was held that, as 
he had acted in obedience to a warrant issued by a court 
which had jurisdiction, no action for false imprisonment lay 
against him, whether the sentence properly ran from the 
day of the arrest (August 24th) or from the day when lie 
w'as lodged in prison (August 2bth) {q). 

So, too, a sheritf is absolutely pr‘..i.ected if under a writ 
of Ji. fa. he seizes the goods of the judgment debtor. Ibit 

(l) thrulerson v. F/cston (1888), 21 Q. 13. D. 362; 38 Digest 65, 
401 ; OUiet V. Btaseij (1682), T. Jones Rep. 2U ; County Courts Act, 
1934, 88. 146, 147 ; 27 Halsbury’s Statutes 157. 

(m) Clark v. ICoociN (1848), 2 Exch 395; 38 Digest 90, 607 ; Wmgate 
V. Waite (1840), fl M. & W. 739 ; i8 Digest 419, 167S. 

(n) l.e. the Constables Protection Act, 1760; 12 Halsbury's 

Statutes 741. See Article 29, 'post. 

(o) Seo Price v. Messenger (1800), 2 13oa. & P. 158; 38 Digest 73, 
611, and Article 119. 

(p) Irwin V. Grey (1862), 3 F. & F. 635 ; 11 Digest 509, 110, 

iq) Henderson v. Preston (1888), 21 Q. B. D. 362 38 Digest 65, 

401, 


Art, 9 
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Art. 9 the writ is no protection to him if he seizes the goods of some 
- other person, for the writ does not authorise him to do that. 

But an order from the Sovereign or from any superior 
authority is no defence when a servant of the Crown is sued 
in tort (r). 

Art. 10.—Authorisation by Statute 

(1) If the legislature directs or authorises the 
doing of a particular thing, the doing of it cannot 
be wrongful and no action will lie for any damage 
resulting from doing it, if it be done without 
negligence. 

(2) An action does lie for doing that which the 
legislature has authorised, if it be done negli¬ 
gently (s). 

(3) If the legislature merely gives a discre¬ 
tionary power to do a thing, with choice of times 
and places, the discretion must be exercised in 
strict conformity with private rights, and an 
action lies if it is done in such a manner as to 
cause injury (t). 

Explanation.- When the legislature e.xpressly empowers 
a railway company to make a railway on a particular site and 
to run trains upon it, no action lies against the company for 
any nuisance caused by reason of the making of the railway 
on that site or the running of trains without negligence. 
Acts of Parliament giving such powers usually contain pro¬ 
visions for compensating persons w'ho suffer by reason of 

(r) Walker v. Baird, [1892] A. C. 491 ; 38 Digest 9, 27; and see 
Article 7, ante. 

{s) Per Lord Blackburn • Geildis v. Proprietara of Bann Reservoir 
(1878), 3 App Cas. 430, at p. 456 ; 38 Digest 25, 137 ; Hammersmith 
- Rail Co. V. Brand (1869), L. R. 4 H. L. 171 ; 38 Digest 21, 132; 
Carpenter v. Finsbury Borough Council, [1920] 2 K. B. 195 ; 38 Digest 
40, 235. As regards the position caused by the “ black-out,” whereby 
thmgs properly erected in the highway under statutory powers become 
dangerous, see Lyus y. Stepney Borounh Council, [1941] 1 K. B. 134 ; 
[1940] 4 All E. R. 463 ; Digest Supp., where the Court of Appeal feview 
all the cases on this subject, which bemg—it is hoped- of purely 
temporary interest is not dealt with further in these pages. 

{t) Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 193; 
38 Digest 44, 256 ; Charing Cross, etc.. Electricity Supply Co, v. London 
Hydraulic Power Co., [1914] 3 K. B. 772 ; 38 Digest 50, 289 ; Morrison 
V. Sheffield Corporation, [1917] 2 K. B. 866 ; 38 Digest 16, 89 ; Provender 
Millers {Winchester), Ltd. v. Southampton County Council, [1940] 1 Ch. 
131 ; [1939] 4 All E. R. 157 ; Digest Supp. 
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their lands being taken or injuriously affected by the exercise Art. 10 

of the statutory powers, but no action lies, for what the - 

legislature has expressly authorised cannot be wrongful. 

There is, however, an implied obligation not to be negli¬ 
gent in carrying out statutory powers and duties, and for 
breach of this obligation an action lies. 

By, many Acts of Parliament local authorities and other 
bodies are given general powers to execute works, such as 
making sewerage works for their district, erecting hospitals 
for infectious diseases, and the like. These things may 
obviously be nuisances if done or made in unsuitable places, 
but are not necessarily nuisances. Whether an Act is merely 
permissive, or is one which expressly authorises the doing of 
a thing, whetlier it be a nuisance or not, is a question of 
construction : but generally when the thing id be done 
must necessarily cause injury to some one, the Act will 
be construed as authorising the doing of it in any case : if 
the thing to be done will not necessarily cause injury, 
but will only do so if done in certain places or a certain way, 
the Act will be construed as permissive only. “ It cannot 
now be doubted,” says Lord Halsbury (i^), “ that a railway 
company constituted for the purpose of carrying passengers, 
or goods, or cattle, are protected in the use of the functions 
with which Parliament has entrusted them, if the use they 
make of those functions necessarily involve the creation of 
what would otherwise be a nuisance at common law.” 

(l) The running of the trains upon a railway constructed under Illustrations: 

statutory powers caused noise, vibration, and smoko, Hammersmith 
which depreciated the value of the plaintiff’s property. Rail. Co. v. 

It was hold that as the Act had authorised the running Brand 
of the trains, and as the damage complained of was a 
necessary result, no action would lie at common law (x). 

(m) London, Brighton and South Coast Rad. Co. v. Truman (1885), 

11 App. Cas. 45, at p. 60 ; 38 Digest 48, 282. See also the judgment 
of Lawrence, L.J,, in Harper v. 0. N. Haden dh Sons, Ltd., [1933] 

Ch. 298, at pp. 308-311 , Digest Supp,, rulmg that a scaffolding and 
hoardmg erected in compliance with the provisions of the Metropolis 
Management Act, 1856 (11 Halsbury's Statutes 889), could not be 
treated cts a nuisance to the highway. 

(x) Hammersmith, etc., Rati. Co. v. Brand (1869), L. R. 4 H. L. 

171; 38 Digest 24, J62. Cf. Edgington v. Smndo7i Corporation, [1939] 

1 K. B. 86; [1938] 4 All E. R. 67 ; Digest Supp. (erecting a shelter 
under statutory powers which interfered wdth the right of access of 
some frontagers to the highway); Dormer v. Newcastle-upon-Tyne 
Corporation, [1940] 2 K. B. 204; [1940] 2 All E. R. 621; Di^t 
Supp. (setting up a barrier along the pavement to prevent pedestrians 
crossing the road, which amounted to a nuisance to the plamtiffsl. 
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(2) The Metropolitan Asylum District Board were authorised 
to piirchas*) lands and erect buildings to be used as 
hospitals. But the Act did not imperatively order these 
things to be done. The Board erected a small-pox 
hospital, which was, in point of fact, a nuisance to 
owners of neighbouring lands. On these facts it was 
hold that the Board could not set up the statute as a 
defence (a). The Act was construed as meaning that a 
small-pox hospital might be built and maintained if it 
could be done without creating a nuisance, 
whereas the Railway Acts are construed to authorise 
the construction of the railway, whether a nuisance is 
created or not. 

(3) A railway company authorised by statute to use locomo¬ 
tives on their line, set fire to the plaintiff’s plantation 
by sparks emitted from a locomotive. They had used 
every precaution at that time known to prevent sparks, 
and had been guilty of no negligence, so they were pro¬ 
tected by their statutory authority from liability (b). 
If they had nor had express powers to run locomotives 
they would have boon liable at common law, oven though 
there was no negligence in the use of the locomotive (c). 
But in a later case where sparks set fire to dry clippings 
negligently left by the railway company on an embank¬ 
ment, and the fire spread thence on to the plaintiff’s 
land and set fire to his house, it was held that the com¬ 
pany were liable, by reason of negligence (d). And now 
if damage is done by fire to agricultural land, railway 
companies are by virtue of the Railway Fires Acts, 1905 
and 1923 (e), under a statutory liability to make com¬ 
pensation up to £200, though the fire was not due to any 
negligence on their part (/). 

The onus is on the party causing the damage to show that 
he had used all reasonable diligence and adopted all 
practically possible means to prevent the operations from 
being a nuisance (g). 

(а) Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 193 ; 
38 Digest 44, 256. As to the evidence necessary to sustain a quia 
timet action for an injunction to prohibit a proposed small-pox hospital, 
see Att.-Oen v. Manchester Corporation^ [1893] 2 Ch. 87 ; 38 Digest 
198, 539. 

(б) Vaughan v. Taff Vale Rail. Co. (I860), 5 H. & N. 679 ; 38 Digest 
23, 127. 

[c] Jones v. Feshniog Rail. Co. (1868), L. R. 3 Q. B. 733 ; 38 Digest 
350, 562. 

{(1) Smith V. London and South Western Rail. Co. (1870), L. R. 6 
C. P. 14 ; 38 Digest 350, 563. 

(e) 1 Halsbury’s Statutes 68, 121. 

(/) See Article 86, post. 

(^) Manchester Corporation v. Famioorth, [1930] A. C. 171 ; Digest 
Supp.; Provender Millers [Wiru^hester), Ltd. v. Southampton County 
Council [1940] 1 Ch. 131 ; [1939] 4 All E. R. 157 ; Digest Supp. 
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Art. 11. —Volenti non fit injuria 

A person who consents to an act being done, or 
who takes upon himself the risk of suffering 
damage, cannot bring an action in respect of that 
act or damage. 

Explanation.— The application of this rule to cases Leave and 
where there is express consent is simple. A man who gives 
another permission to walk over his land or to touch his 
person, as when he engages in a boxing or wrestling contest 
or submits to a surgical operation, or consents to the publica¬ 
tion of something which is defamatory of himself (A), cannot 
afterwards treat the act to which he consented as a tort, 
though it would have been a tort if he had not consented 
thereto. Thus, ‘‘ leave and licence ’’ is always a good defence 
to an action for tort. Of course, anything done in excess of 
the leave and licence may be the subject of an action ; for 
instance, if I give a man leave to walk in my garden and he 
then enters my house. 

Again, a man may expressly agree to take upon himself Express 
the risk of some accident, as when he buys a cheap excursion 
ticket which is issued subject to the condition that the railway 
company shall not be liable for injuries to the passenger, 
even though caused by the negligence of the railway com¬ 
pany’s servants {i). Here again (apart from complications 
which may arise owing to the plamtilf who is alleged to have 
agreed to abandon his rights being an infant (j) and therefore 
entitled to repudiate the agreement as not being for his bene¬ 
fit (y), the matter is simph\ for no man can enforce a right 
which he has voluntarily waivinl or abandoned (/*). 

The question is, however, more difficult when there has Implied 
been no express consent. There are cases where the law will consent 

{h) Chapman v. Lord Elksjnere and Others, [1932] 2 K. B. 431 ; 

Digest Supp. 

(i) Thompson v. L.M. and S. Rail. Co., [1930] 1 K. B. 41 ; Digest 
Supp.; and see Fosbroke-Hobbes v. Airwork, Ltd., [1937] 1 All E. R. 

108 ; 53 T. L. R. 254 ; Digest Supp. (position of a guest of a hirer of 
a vehicle who has agreed with the owner that the owner shall be free 
from liability). 

ij) See Keays v. Great Southern Rati. Co., [1941] I. R 534 ; Holdman 
V. Harnlyn, [1943] K. B. C64 ; [1943] 2 All E. R. 137 (a case of common 
employment). 

{k) Per Slesser, L.J., in Chapman v. Lord Ellesmere and Others, 
supra, at p. 463, quoting Salmond on Torts. 
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imply such a consent, for instance, a spectator at some 
cricket or polo match must be taken to consent to the risk 
of suffering damage from the players’ hitting a ball so as to 
fall among the spectators (/), and it has been held that if a 
person trespasses on land in defiance of a warning that there 
is danger in so doing (in the particular case the danger was 
from spring guns), he cannot bring an action for damage 
resulting from that danger (m). And the rule has even been 
extended to apply to cases where a person has accepted the 
risk of dangers accompanying his employment—such as those 
arising from the dangerous condition of the place where he 
works (n), but in such cases the doctrine must be applied with 
great caution (nn). This application of the rule will be better 
appreciated later, and is dealt with m connection with the law 
of negligence (o). 

For the moment it must suffice to say that the consent 
must be a real consent. If a man, without any call upon 
him to do so, of his own accord engages upon some dangerous 
operation, even though it may be to help another, he must 
be taken to accept the risk of a damage being occasioned to 
him (p). On the other hand, if acting under some moral 
duty a man exposes himself to risk to save others from 
danger, as by attempting to stop a runaway horse in a 
crowded thoroughfare, he cannot be said to be voluntarily 
exposing himself to the risk of injury, and therefore con¬ 
senting to take it {q), for a person is not disentitled to recover 
merely because he knows of the existence of danger and 
takes the risk of incurring it. For the maxim is “ volenti,^' 
not ‘‘ sexenti'' and this means that acceptance of conditions 
of danger with full appreciation does not necessarily mean 


{1) Pidington v. Haatings (1932), The Times, March 12th; Digest 
Supp. See also Hall v. Brooklanda Auto-Racing Cluby [1933] 1 K. B. 
205 ; Digest Supp. ; and see Article 73, post. 

(m) Ilott V. Wilkes (1820), 3 B. & Aid. 304; 36 Digest 94, 628 
(This case has been criticised. See Article 72, post.) See also Lygo v. 
Hewhold (1854), 9 Ex. 302 ; 36 Digest 49, 807. 

(n) Thomas v. Quartermaine (1887), 18 Q. B. D. 685 ; 36 Digest 8, 10. 
{nn) Bowater v. Rowley Regis Corporation, [1944] K. B. 476 ; [1944] 

1 All E. R. 465. 

(o) See Articles 76, 79, 81, 127, 130, post. 

(p) See Cutler v. United Dairies {London), Ltd., [1933] 2 K. B. 297, 
at p. 303 ; Digest Supp. 

{q) Haynes v. Harwood, [1935] 1 K. B. 146 ; Digest Supp. See 
Article 130, at p. 369, post. 



CIVIL REMEDY FOR FELONIOUS ACT 

voluntary acceptance of the risk, as such acceptance may 
be due to compliance with orders, or the coercion of the 
need of earning a living, or other matters of a compelling 
nature. 


Art. 12.— To what Extent the Civil Remedy 
is interfered with where the un¬ 
authorised Act or Omission constitutes 
a Felony 

(1) Where any unauthorised act or omission 
is, or gives rise to consequences which make it, 
a felony, and it also violates a private right, 
or causes private and peculiar damage to an 
individual, the latter has a good cause of 
action. 

(2) But the policy of the law will not allow 
the person injured to pursue civil redress, if he 
has failed in his duty of bringing, or endeavour¬ 
ing to bring, the felon to Justice, and his action 
will be stayed until the nece.ssary steps have been 
taken (r). 

(3) Where the offender has been brought to 
justice at the instance of some third person 
injured by a similar offence, or where prosecu¬ 
tion is impossible by reason of the death of the 
offender, or a reasonable excuse is shown for 
his not having been prosecuted, the action will 
not be stayed (s). 

Explanation. —The second of the above rules does not 
apply- 

(a) To misdemeanours ; or 

(b) Where there is no duty on the part of the plaintiff to 
prosecute, as where he is not the person injured by the 
felony (t) ; or 

(r) Smith v. Selwyn^ [1914] 3 K. B. 98 ; 1 Digest C3, 516. 

(.v) Smith V. Selwyn, supra ; Carlisle v. Orr {No. 2), [1918] 2 I. R. 
442 ; 1 Digest 63, 516 ii. 

(0 Appleby v. Franklin (1886), 17 Q, B. D. 93; 1 Digest 64, 532. 
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(c) Where the felony was not committed by the defendant, 
but by some third person, including the defendant’s ser¬ 
vant (w). 

It is expressly provided by Lord Campbell’s Act (see post, 
Article 83 ), that actions for damages brought in respect of 
the death of any person under that Act shall be maintainable 
“ although the death shall have been caused under such 
circumstances as amount in law to felony.” 

(1) Where, in an action for seduction of the plaintiff’s daughter, 

a paragraph of the clann alleged that the defendant 
administered noxious drugs to the daughter for the pur¬ 
pose of procuring abortion ; it was held that the para¬ 
graph could not be struck out as disclosing a felony for 
which the defendant ought to have been prosecuted, inas¬ 
much as the plaintiff was not tlie jierson uj)on wliom the 
felonious act was committe<l, and had no duty to pro¬ 
secute (a). 

(2) So, where A has stolen goods, and B has innocently bought 

them from A, the owner may bring an action of tiovor 
against B, although no steps have been taken to bring 
A to justice, for B is not guilty of felony (6). 

(3) But where a husband and wife sued the defenrlant for 

damages for rape on the wife, the defendant successfully 
applied to have the action stayed on the ground that ho 
had not been prosecuted for the felony cliarged. Tlio 
claim of the husband was held to be too closely bound up 
with that of the wife to enable him to proceed on the 
ground that ho was not the party against whom the 
felony was committed, (c). 

Leave was given in this case to the plaintiffs to amend 
their pleading, if they could, by alleging an assault on the 
wife which would amount to a misdemeanour only. But if 
a felony had actually been committed, it is doubtful whether 
this amendment would have prevented a stay of the pro¬ 
ceedings until the felon had been prosecuted (d). 


(u) White V. Spettigne (1845), 13 M. & W. 603 ; 1 Digest 65, jjV; 
and see Article 122, post, as to the civil liability of a master for the 
criminal acts of his servant. 

(а) Appleby v. Franklin (1885), 17 Q. B. D. 93 ; 1 Digest 64, 532 ; 
and see also Osborn v. Gillett (1873), L. R. 8 Ex. 88 ; i Digest 64, 
531 ; Mattouk v. Marsad, fl943] A C. 588 ; [1943] 2 All E. R. 517 
(where it was laid down by the Judicial Committee of the Bnvy Council 
that proof of rape on a servant does not bar the master’s right to bring 
an action for seduction, as to which, see Article 110, post). 

(б) White V. Spettigue (1845), 13 M. & W. 603 ; 1 Digest 65, 537. 

(c) Smith V. Selwyn, [1914] 3 K, B. 98; 1 Digest 63, 516. 

(d) See The Amerika, [1917] A. C. 38, at p. 60, per Lord Parker. 



CHAPTER II 


TORTS COMMITTED OUTSIDE THE JURIS¬ 
DICTION OF OUR COURTS 

Art. 13 .—Torts committed Abroad 

(1) An action will lie in the English courts for a 
tort committed outside England, provided that 
it is— 

(a) actionable according to English law and 

(b) not justifiable according to the law of the 
country where it was committed (a); but 

(2) An action for a tort which is of a purely 
local nature, such as a trespass to, or ouster from, 
land, or a nuisance affecting hereditaments, will 
not be entertained by an English court, for to 
such torts the lex situs or law of the country in 
which the property is situate applies ; and English 
courts will not administer the lex situs of a foreign 
country (b). 

Explanation. —Note, that in order to comply with para¬ 
graph (1) (b) it is not necessary that the tort should be action¬ 
able according to the law of the country where the act was 
committed, provided that it is not justifiable by that 
law ; that is to say, that it is an act in respect of which civil 
or criminal proceedings may be taken in that country. 


(а) Machado v. Fonlcx, [1897] 2 Q. B. 231 ; 11 Digest 409, 777; 
Carr v. Fracis Times <&; Co.^ [1902] A. C. 176; 11 Digest 411, 7S9, 
As to the Admiralty jurisdiction for damages from collision on the high 
seats or in foreign waters and where both ships were foreign, see The 
Invincible (1814), 2 Gall. 29, and The Diana (1862), Lush. 539 ; 1 Digest 
204, 1251, As to the jurisdiction over injurious acts on the high seas, 
see The Tubantia, [1924] P. 78 ; Digest Supp. 

(б) British South Africa Co. v. Companhia de Mo^ambique^ [1893] 
A. C. 602; 11 Digest 346, 33^. 
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But both the conditions laid down in sub-paragraphs (1) (a), 
and (b) must be fulfilled, for if the act complained of is lawful 
either by English law or by the law of the place where it was 
committed, no action will lie in respect of it in an English 
court. 

( 1 ) Thus it was lield that an action lay in England against the 

governor of Mmorca for a false imprisonment committed 
by him in Minorca, the plaintiff being a native Minor- 
quin (c). 

( 2 ) So an action will lie in this country for a libel contained in 

a pamphlet in the Portuguese language and published in 
Brazil, even though libel be not actionable in Brazil, 
provided it be not justifiable in Brazil, i.e. it is enough if 
it be punishable in Brazil (d). 

(3) Some ammumtion, which was British property, was 

seized on board a British ship by an officer of the British 
Na\’y in territorial waters of Muscat. The seizure was 
justifiable in Muscat under a proclamation of the Sultan 
of Muscat. It was held that no action lay for the 
seizure (e). 

(4) And when a colonial governor was sued for assault and 

false imprisonment committed m the colony, but the 
colonial legislature had passed an Act of indemnity 
which covered the governor’s actb, it was held that the 
action did not he in this countr}/ (/). 

(5) When there was a collision between two ships in Belgian 

waters, and one of the ships was liable by Belgian law, 
although the collision was due to the negligence of a 
pilot compulsorily on board, but not by English law, 
which then recognised the defence of compulsory pilotage, 
it was held that no action could be maintained against 
that ship m the courts here (< 7 ). 


(c) Mostyn v. Fabrigas (1775), 1 Sm. L. C. 642 ; 11 Digest 410, 781 
{d) Machado v. Fontes, [1897] 2 Q. B. 231 ; 11 Digest 409, 777. 

(e) Carr v, Fracis Times dt Co., [1902] A. C. 176 ; 11 Digest 411, 789. 
if) Phillips v. Eyre (1870), L. R. 4 Q. B. 225 ; 6 Q. B. 1 ; 11 
Digest 410, 783. 

(g) The Halley (1868), L. R. 2 P. C. 193, 204 ; 11 Digest 395, 686. 
The defence of compulsory pilotage is now abolished : see the Pilotage 
Act, 1913, 8. 15 (18 Halsbury’s Statutes 494). 
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Art. 14. — Who may sue 

(1) Evkry person may maintain an action for tort, 
except an alien enemy, and a convict, sentenced 
to death or penal servitude on any charge of 
treason or felony, during his incarceration (a). 

(2) A married woman may sue alone, and any 
damages recovered belong to her, in all respects 
as if she were a feme sole (b). 

(3) A husband cannot sue his wife in tort (c). 

(4) A wife can sue her husband in tort “ for the 
protection and security of her own property ” (d); 
but cannot sue him otherwise in tort (e). 

(а) Forfeiture Act, 1870, ss. 6 , 8 , 30. A felon could, however, 
bring an action for personal uijuries at common law, and perhaps a 
convict can do so now, 

( б ) Married Women’s Property Act, 1882, s. 1 (9 Hedsbury's Statutes 
374), as amondod by Law Keform (Married Women and Tortfeasors) 
Act, 1935, 88 . 1 and 2 (c) (28 Halsbury’s Statutes 104, 105). 

(c) Married Women’s Property Act, 1882, s. 12 (9 Hedsbury’s 
Statutes 379); Law Reform Act, 1935, s. 1 (28 Halsbury’s Statutes 104). 

{d) Mamed Women’s Property Act, 1882, s. 12 , as amended by the 
Law Reform Act, 1935, Sched, I (28 Halsbury's Statutes 107) ; Lamer 
V. Lamer y [1905] 2 K. B. 539 ; 27 Digest 259, 2286 ; Healey v. Healey y 
[1915] 1 K. B. 938; 27 Digest 259, 2287 \ Shopman v. Shipinan, 
[1924] 2 Ch. 140 ; 27 Digest 259, 2282, 

(e) Ihnkley v. Ttnkley (1909), 26 T. L. R. 264 ; 27 Digest 260, 2294 
(malicious prosecution); HxiUon v. HuUotiy [1916] 2 K. B. 642 (fraud); 
affd. [1917] 1 K. B. 813; 27 Digest 228, 1984; Ralston v. RaUion, 

[ 1930] 2 K. B. 238 ; Digest Supp. (libel) ; Ootthffe v. Edelston, [1930] 
2 K. B. 378 ; Digest Supp. (personal injuries inflicted before marriage) ; 
Chant v. Ready [1939] 2 K. B. 346; [1939] 2 All E. R. 286; Digest 
Supp. (wife killed by negligence of husband) ; Phillips v. Barnet 

U.T, 33 3 
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Explanation —At common law husband and wife could 
not sue each other at all, nor could a married woman sue 
anyone without joining her husband as plaintiff: but while 
the latter rule was a rule of procedure, now wholly abohshed (/), 
the former was a rule of substantive law, and is still opera¬ 
tive in most cases. A wife cannot sue her husband in tort, 
not even if the tort was committed before marriage (g), 
except in the one case when she sues him for the protection 
and security of her property; but no corresponding right is 
given to him. He cannot sue his wife at all: and if he 
claims possession of property from her he must proceed by 
originating summons to have the question determined in a 
summary manner by a judge (A). This is a statutory remedy, 
and is not regarded as an action, which is started by a writ. 
Husband and wife, however, may be plaintiff and defendant 
in an interpleader issue, for again this is not an action by the 
husband against the wife, but a proceeding in an action against 
someone who claims relief by interpleader when confronted 
with the claims of both husband and wife to the property 
which he holds (i). Again, a married woman, if injured by 
the neghgence of her husband while he is acting as the servant 
or agent of someone else, may sue the husband’s principal (j), 
A married woman who was in the habit, of lettmg portions of 
her house to lodgers, and was prejudiced in obtainmg 
lodgers through her husband’s drunkenness, obtained an 
injunction excluding the husband from the house, which 
was her own property, notwithstanding the fact that it 
was the matrimonial homo and that the injunction 
operated as a separation {k). 

It is doubtful whether an action can be brought for injuries 
suffered by the plaintiff whilst he was still en ventre sa mdre. 


(1876), 1 Q. B, D. 436; 27 Digest 260, 2292 (action instituted after 
divorce for assault committed during coverture). 

if) Law Reform Act, 1935, s. 4 (2) (c) (28 Halsbury’s Statutes 106). 
The husband may, of course, join as co-plaintifF in any case in which 
he could do so if they were not mamed, as in Beasley v. Roney, [18911 
1 Q. B. 509 ; 27 Digest 255, 2246, 

(g) GoUliffe v. Edelston, [1930] 2 K. B. 378 ; Digest Supp. ; in 

which case the marriage was celebrated after the issue of the writ 
but before the trial of the action. ’ 

[h) Married Women’s Property Act, 1882, ss. 12, 17 (9 Halsbury’s 
Statutes 379, 381); Law Reform Act, 1935, s. 1 (28 Halsburv’s 
Statutes 105). 


(i) De La Rue v. Hernu, Peron and Stockwell, Ltd., [19361 2 KB 
164 ; [1936] 2 All E. R. 411 ; Digest Supp. 

U) Smith V. Moss, [1940] 1 K. B. 424; [1940] 1 All E. R 469- 
Digest Supp. 

{k) Shipman v. Shipman, [1924] 2 Ch. 140; 27 Digest 269,2252. 
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It has been held in Ireland that an action for negligence 14 

would not lie in such circumstances (/); but it has been held - 

in England that where a man was killed by negligence his 
child, unborn at the time of the accident, might claim damages 
under Lord Campbell’s Act (m). 

An alien enemy is, properly speaking, the subject of a Alien 
foreign state at war with the King, but such a person residing enemy 
in an allied or neutral country or in this country under licence 
from the Crown, as an ahen registered under the Aliens 
Restriction Act, 1914, is not regarded as an alien enemy 
so as to be prevented from suing in the courts of this country. 

On the other hand one who, whatever his nationality, volun¬ 
tarily resides or carries on business in the enemy country, 
which includes any coimtry invaded and effectively controlled 
by the enemy, or adheres to the enemy, is regarded as an alien 
enemy (n), and is precluded from taking any proceedings in 
the King s ( 'oiiris, except with the royal licence. 

Art. 15.—Who may be sued for a Tort 

(1) Every individual who commits a tort is 
liable to be sued, notwithstanding infancy, cover¬ 
ture, or unsoundness of mind; except ( 1 ) the 
Sovereign (o), (2) foreign sovereigns, including 
“ protected ” sovereigns (p), (3) ambassadors of 


(l) ll'alker v. C/reat Northern Rail. Co of Ireland (1891), 28 L. K. Ir. 
09 ; 8 J)igeHt 95, o. 

(m) The George and Richard (1871), L. R. 3 Adra. & Ecc. 406 ; 28 
Digest 295, 1510. 

(n) Porter v. Freudenberg, [1915] 1 K. B. 857 ; 2 Digest 140, 155 ; 
Scotland v. South African TerrUories (1917), 33 T. L. R. 255 ; 2 Digest 
141, 156 ; Schaffemus v. Goldberg, [1910] 1 K. B. 284 ; 2 Digest 150, 
261 ; Netherlands S. African Rad. Co. v. Fishor (1901), 18 T. L. R. 
116; 2 Digest 144, hH8 ; Sovfracht (FyO) v. Fan Udens Schcepvaart 
rn Agenluur Maals ('happij {N. V. Gelrr.), [1943] A. C 203; [1943, 
1 All E. R. 76. Ah to oi)iiij)aiiieh, see Jan^on v. Ihxcfontein Mine.'i, 
f 1902] A. C. 484 ; 2 Digest 128, 49 ; Daunlcr Co. v. Continental Tyre Co. 
[1916] 2 A. C. 307 ; 2 Digest 145, 195. 

(o) Tobin V. Reg. (1864), 16 C. B. N. S. 310; 16 Digest 240, 352 ; 
Alt.-Gen. v. De Keyser, [1920] A. C, at p. 632 ; Maegregor v. Lord 
Advocate, [1921] S. C. 847 ; 11 Digest 624, 291, xiit. IluUon v. 
Secretary of State for War (1926), 43 T. L. R. 106 ; 38 Digest 63, 381 ; 
Roper V. Public Works Commissioners, [1915] 1 K. B. 45 ; 38 Digest 61, 
364 ; Mackenzie-Kennedy v. Air Council, [1927] 2 K. B. 617 ; 38 
Digest 63, 387 ; Duke of Hrunswxck v. King of Hanover (1844), 6 Beav. 
1 ; 38 Digest 12, 62. See, fiu’ther. Article 7, aiiie. 

ip) Mxghell v. SuUan of Johore, [1894] 1 Q. B. 149 ; 38 Digest 6, 10 ; 
The Qagara, [1919] P. 96 ; 38 Digest 1, 11 ; Duff Development Co. v. 
Government of Kelantan, [1924] A. C. 797 ; 38 Digest 7, 14 ; Compania 
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Art. 15 


The 

Sovereign 


Infants 


foreign powers and members of their staff (q). 
But foreign sovereigns can waive their privilege 
and that of their ambassadors and their staff (r). 

(2) A corporation aggregate which commits a 
tort is as liable to be sued as a private individual 
would be, if the thing done or omitted is within 
the purpose for which the corporation exists; 
but otherwise the corporation is not liable, and its 
directors, servants or other persons who authorise 
or commit the tort can alone be sued (s). 

Explanation.-— The immunity of the sovereign extends 
to the different ministers and government departments, in 
the sense that they cannot be sued in tort as such, unless 
some statute expressly authorises such a proceeding ; though 
any govermnent official is liable in his individual, as opposed 
to his official, capacity for a tort committed by him, and he 
cannot shelter himself behind his official position (t). 

Extreme youth might affoid a defence to an infant in 
certain types of action, such as actions for fraud or negligence 
and perhaps even defamation, but as actions are not brought 
against children of tender years in practice, there is no direct 
decision on this point. An infant, however, who has reached 
years of discretion, is as liable for his torts as an adult, subject 


Namera Vascongado v. Cnahna S [1938J A. C. 485; [1938] 1 All 
E. R. 719 ; Digest 8upp. ; The Arantzazu Mendi, [1939] A, C. 256 ; 
[1939] 1 All E. R. 719 , Digest Supp Still less can they bo sued for 
acts done by them as sovereigns. If there bo any doubt as to the 
status of a defendant who claims to bo a foreign sovereign, e.g. m the 
case of a revolutionary government, the Court refers the question to 
the Foreign Office, whose answer is conclusive. 

{q) Magdalena Co. v. Martin (1869), 2 E. & E. 94 ; 11 Digest 636, 
391 ; Suarez v. Suarez, [1918]*1 Ch. 176 ; 11 Digest 542, m ; Assuran- 
he Compagme Excelsior v. Smith (1923), 40 T. L. R. 106; Digest 
Supp. ; Engelke v. Musmann, |1928] A. 0. 433 ; Digest Supp. 

(r) Dickinson v. Del Solar, [1930] 1 K. B. 376 ; Digest Supp. ; 
Suarez v. Suarez, supra, R. v. A. 13., [1941] 1 K. B. 4.54. 

(s) Poulton v. L. d? S. W. Ry. (1867), L. R. 2 Q. B. 634 ; 13 Digest 
398, 1217 ; Ormiston v. G. W. Ry., [1917] 1 K. B. 698 ; 8 Digest 109, 
736; Millv. Hawker {\S15),L.n.^Ex.m ; 13 Digest 419, 7393. Per 
Kelly, C.B., at p. 321 ; Mersey Docks v. Gibbs (1866), L. R. 1 H. L. 
93 ; 13 Digest 349, 880. This view is challenged by Sir John Salmond, 
see Salmond on Torts, 9th ed., pp 68-61, but it appears to be accepted 
by the English authorities. See Article 122, post, where the matter is 
more fully dealt with. 

(t) See Article 124, post. 
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to one important exception. Generally speaking an infant Art. 15 

is not liable on his contracts, and as the law will not permit - 

an infant to be sued in tort, if such an action is only an indirect 
way of enforcing a contract on which he is not otherwise 
liable, he cannot be sued for a tort which is so connected with 
his contract as to be part of the same transaction. Where, 
therefore, the act is connected with a contract it must, in 
order to render an infant liable for it, be a wrongful act 
independent of the contract in the sense of not being of the 
kind contemplated by it. 

( 1 ) An infant hires a horse and injures it by negligent riding. Illiwtrations: 

He IS not liable (u). He is doing, though with want of jfnmngs v. 
proper skill, the very thing which thf‘contract cc niem-Rumlall 
plates, that is to say is guilty of the bn'aeh of a con¬ 
tractual duty {a) 

(2) So if goods (not bouig nece.s.saries) are <lelivered to him 

under a contract of sale and ho does not pay for them, 
ho cannot be sued for convortuig them to his own use, 
for that would bo only another way of recovermg the 
price ( 6 ). Nor, if an infant induces another to contract 
with liirn by making some fraudulent representation, 
including the representation that he is of age, can he 
bo sued in an action for deceit, for that would be only 
another way of recovering damages for breach of the con¬ 
tract (c). It appears, however, that if he has obtained 
goods in pursuance of a contract mduced by a fraudulent 
representation as to his ago, ho may, on equitable grounds, 
be compelled to return them, or, if ho lias soUl them, to 
account for the proceeds of the sale {(I), But he cannot 
bo compelled to refund money thus fraudulently ob¬ 
tained (e). 

(3) An infant hired a mare for riding, it being expressly Bumard v. 

stipulated by the owner of the mare that she was not Haggis 
hired for jumping. He lent the mare to a friend, who 
put her to a fence, and as a result she fell upon a stake 
in the fence, which caused her such injuries that she 
had to be killed. The infant was held liable. To use 

(w) Jennings v. Rundnll (1799), 8 Term Rep. 335 ; 28 Digest 178, 

387; and cf. Fawcett v. Smethurst (1914), 84 L. J. K. B. 473 ; 28 
Digest 179, 392. 

(а) Cf. Article 3. 

(б) Per cur. in Manhy v. Scott (1603), 1 Sid. 109. 

(c) See Johnson v. Pie (1665), 1 Koble, 905, 913 ; Bartleit v. WelP 
(1862), 1 B. & S. 836 ; Leslie dc Co., Ltd. v. ShetU, [1914] 3 K. B. 607; 

28 Digest 177, 1377. 

(d) Stocks y. WiUon, [1913] 2 K. B. 235; 28 Digest 165, 213, 
as explained in Leslie v. Sheill, supra. 

(e) Leslie v. Shexll, supra. 
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Lunatics 


Oolonial 

governors 

Corporations 


PERSONAL DISABILITY TO SUE AND TO BE SUED 

tlio ninre as lie did was a tort just as distinct from the 
contract as if lie Jiatl run a knife into lior and killed her (/). 

Similarly lie would be liable if he refused to return the 
article on demand. 

There is not much authority upon the liabihty of lunatics 
for their torts. Kelly, C.B., says lunacy is no defence in an 
action for a wrong, as libel or assault (g), and probably this 
is correct, despite Lord Esher’s suggestion that his liability 
in libel depends on “ whether he is sane enough to know what 
he is doing ” (h). Lord Kenyon points out in Haycraft v. 
Creasy (i) the distinction between answering civiliter and 
oriminaliter for acts injurious to others. “ In the latter 
case the maxim applied actm non fadt renm nisi mens sit 
rea, but it was otherwise in civil actions where the intent 
was immaterial if the act done were injurious to another.” 
And no doubt a lunatic is generally liable in tort (j). 

A governor of a colony is not a sovereign. He may be 
sued for tort in the courts of his own colony or in this 
country {k). 

The entity and therefore the liabihty of a corporation is 
separate from that of its directors (1), and actions of tort 
can of necessity only arise for acts or omissions of its directors 
or servants or agents, and the difficulty in such cases is the 
same as arises in other cases of the responsibihty of a principal 
for the acts of his agent, viz. the difficulty of determining 
whether or not the act or omission complained of was within 

(/) Bumard v. Haggis (1863), 14 C. B. N. S. 45; 28 Digest 179, 
388, followed in Walley v. Holt (1876), 35 L. T. 631 ; 28 Digest 179, 
389 (where the infant wilfully overloaded the carriage and ill-treated 
the horse) : cf. Ballett v. Mingay, [1943] K. B. 281 ; [1943] 1 All E. K. 
143, where an infant had parted with the possession of some articles 
bailed to him to a third person and was successfully sued in detinue. 

(p) Mordaunt v. Mor^unt (1870), L. R. 2 P. & D. 103, 142 ; 33 
Digest 141, 186. 

{h) Emmens v. PoUle (1885), 16 Q. B. D. 354, 356. 

(i) (1801), 2 East, 92, at p. 104. 

{j) See also per Lord Esher, M.R., in Havhury v. Hanbury (1892), 

8 T. L. R. 559, at p. 560, and Serjeant Manning’s note to Borradaxle v. 
Hunter (1843), 5 M. & G., at pp. 669 et seq. 

{k) Mostyn v. Fabrigas (1776), 1 Cowp. 161 ; 11 Digest 410, 781 ; 
Phillips V. Eyre (1870), L. R. 6 Q. B. 1 ; 11 Digest 410, 783 ; Musgrave 
V. Pulido (1879), 5 App. Cas. 102 ; 17 Digest 418, 22. 

[1] Ramham Chemical Works v. Belvedere, [1921] 2 A. C., at pp. 
475 and 488 ; British Thomson-Houaton Co. v. Sterling Accessories, 
[1924] 2 Ch. 33 ; Digest Supp. 





WHO MAY BE SUED FOR A TORT 39 

the scope of the general authority or duty of such servant or Art, 15 

director. In addition there is the difficulty.of determining - 

whether the tortious act is a mere excess in the exercise of 
the corporate powers or is something altogether outside the 
scope of those powers. This must be a question of degree (m). 

It is now settled that a corporation may be made liable 
for the acts of its servants in which malice in fact is material, 
e.g. in malicious prosecution. 

And, on the same principle, a corporation may be liable 
for publishing a libel on a privileged occasion. Though a 
corporation cannot itself be guilty of actual malice, it is 
liable if its agent in publishing the libel is actuated by 
malice (n). 

An association which is not incorporated cannot, usually Unmcor 
speaking, be sued in tort (o). Such an association, however, 
may be the holder of property and it has been said that a 
body which can own property must be capable of being 
sued (p). Consequently, when the tort is directly concerned 
with the use of that property, liability therefor can be enforced 
against the association in a representative action and, if the 
property is held by trustees, the funds can be reached by 
making the trustees parties. Usually, however, the question is 
dealt with by the particular statute under which such an 
association acts, e.g. a Port and Harbour Authority, which is 
often not incorporated (q). 

Trade unions registered under the Trade Union Acts, Trade 
1871 and 1876, are associations of masters or of workmen 
empowered to hold property, and with limited powers of 
suing and being sued in contract. 

It was held in the famous Taff Vale Case (r) that under 

(m) See Article 122, post. 

(n) Cortiford v. Carlton Bank, [1899] 1 Q. B. 392; 13 Digest 406, 1265$ 
following Edwards v. Midland Rail. Co. (1880), 0 Q. B. D. 287 ; 

13 Digest 398, 1218 ; CUisens' Life Assurance Co. v. Brown, [1904] 

A. C. 423 ; 13 Digest 404, 1256. 

(o) Mercantile Marine Service Association v. Toms, [1916] 2 K. B. 

243; 43 Digest 126, 1288; Uardie and Lane v. Chiltem, [1928] 1 

K. B. 663 ; 43 Digest 126, 1288, and see London Assn, for Protection 
of Trade v. Qreerdands, [1916] 2 A, C. 16 ; 32 Digest 120, 1521. 

{p) Marshal Shipping Co. v. Board of Trade, [1923] 2 K. B. 343, 
at p. 366, per Sorxjtton, L.J. ; 42 Digest 995, 230. 

{q) The Beam, [1906] P. 48, and see Mersey Docks v. Qxtha (1866), 

L. R. 1 H. L. 93. 

(r) Taff Vale Rail. Co. v. Amalgatnated Society of Railway Servants$ 

[mi] A. C. 426 ; 43 Digest 92. 957. 
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Art. 15 these Acts an action for tort could be brought against a 
trade union in its registered name although an unincorporated 
body, and numerous actions were subsequently brought 
against trade unions in which they were held liable for the 
wrongful acts of their officials in the conduct of strikes. 
But the Trade Disputes Act, 1906, s. 4 (s), provides that “ an 
action against a trade union, whether of workmen or masters, 
or against any members or officials thereof on behalf of 
themselves and all other members of the trade union, in 
respect of any tortious act alleged to have been committed 
by or on behalf of the trade union, shall not be entertained 
by any court.” This gives trade unions complete immunity 
from actions of tort, and from injunctions in respect thereof (t). 
This protection, however, is withdrawn by the Trade Disputes 
and Trade Unions Act, 1927 (w), in the case of a strike declared 
illegal by that Act, which was passed to prevent a repetition 
of the “ general strike ” of 1926. 

Art. 16.— Joint Tort-feasors 

(1) If two (or more) persons jointly commit a 
tort, they are jointly and severally liable therefor. 

(2) In order that two persons may jointly 
commit a tort, either 

(a) Tliey must act together in furtherance of a 

common design; or 

(b) One must aid, counsel or direct the other; or 

(c) One must be the servant or agent of the 

other (a). 

(3) A release of one joint tort-feasor is a bar 
to an action against any other (h), but a mere 
covenant not to sue one is not (c). 

(d) 6 Edw. 7, c. 47 ; 19 Halsbury’s Statutes 687. 

(e Vacher <f? Sons v. London Society of Compositors, [1913] A. C. 
107; 43 Digest 123, 1259 ; Ware and De Fremlle v. Motor Trades 
Association, [1921] 3 K. B. 40, at pp. 74-76 ; 43 Digest 124, 1254. 

(ii) 17 & 18 Geo. 6, c. 22, s. 1 (4); 19 Halsbury’a Statutes 744. 

{a) The Koursk, [1924] P. 140; 42 Digest 976, 72 ; Brooke v. Bool 
[1928] 2 K. B. 678 ; 42 Digest 976. 69, 

(6) Cocke V. Jennor (1614), Hob. 66 ; 42 Digest 978, 90 ; Howe v 
Oliver (1908), 24 T. L. K. 781; 42 Digest 978, 91, 

(c) Duck V. Mayeu, [1892] 2 Q. B. 611 ; 42 Digest 978, 93. 
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Explanation. -When several join in the commission of a Art. 16 

tort each of them is individually responsible for their common_ 

act as fully as if he alone had committed it, for from its ‘Several 
nature a tort is the separate act of each individual The 
party injured therefore has and always had his election to 
sue all or any number of joint tort-feasors (d) : if he sues 
all and recovers judgment, judgment for the full amount of 
the damages awarded must be entered against each, and each 
is liable to have execution levied against him for the whole 
or any part of that amount, though the total amount re¬ 
covered by the plaintiff cannot exceed the amount awarded (e): 
and if he sues some or one only, he cannot be compelled to 
join the others, as he can be if he sues some or one only of 
those who are jointly liable to him on a contract (/). 

On the other hand the plaintiff has not as many causes of One caiLsc 
action as there are tort-feasors, as he has when several are 
jointly and severally liable to him on one contract, for there 
18 but one injuria and therefore only one cause of action. 

It is a rule of the common law that when once judgment is Thecommop. 
recovered, the cause of action in respect of which it was 
recovered is merged in it and thereby entirely put an end 
to (^). Hence at common law if the plaintiff sued some or 
one only of several joint tort-feasors and recovered judgment, 
he could not thereafter proceed against any of the others, 
even though the judgment remained unsatisfied, for his cause 
of action was extinguished by the merger {h). Similarly a 
release puts an end to the cause of action, so if the plaintiff 
released one of several joint tort-feasors, he released all [%). 

Rather subtle distinctions, however, have been drawn 
between a release and a promise not to enforce a right by 
bringing an action, and a covenant not to sue one of several 

(d) Note to ('ahdl v. ]’au(jhan (1009), 1 Wins. Saunders (ed. 1871), 
p. 472. 

(t;) I.oiulon Ai^socicUion for Protection of Ttadc v. Greefvlands, [1916] 

2 A. C. 15, at pp. 31-2; 17 Digest 162, 625; The [1924] 

1*. 140; 42 Digest 976, 72; Chapman v. Klleemere, [1932] 2 K. B. 

4:11, at p. 469 ; Digest ISupp. 

if) This IS now done by the defendant taking out a Burainons to 
add the co-eontractor under 0. XVI. r. 11 ; before the Judicature 
Act, 1873, the defendant could plead the non-joinder in abatement. 

Hoe the notes to Cabell v. Vaughan, supra. 

ig) See the judgment of Parke, B., in King v. Hoare (1844), 13 
M. & W. 494 ; 21 Digest 218, 53S ; cf. Article 49, post. 

{h) Brinsnifod v. Harrison (1871), L. R. 6 C. P. 684 ; affirmed 
(1872), L. R. 7 C. P. 647 ; 21 Digest 221, 556. 

(i) See coses cited in note (6), p. 40. 
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Art. 16 


The Law 
Reform 
(Married 
Women and 
Tortfeasors) 
Act, 1935 


One dam¬ 
num ; 
distinct 
injuries 


PERSONAL DISABILITY TO SUE AND TO BE SUED 

joint tort-feasors does not preclude the plaintiff from pro¬ 
ceeding against tlie others (A*). 

Although it is still the law that a release of one joint tort¬ 
feasor releases all, the law that recovery of judgment against 
one bars subsequent proceedings against the rest has been 
abolished by the Law Reform (Married Women and Tort¬ 
feasors) Act, 1935 (/), and, broadly speaking, the effect of 
that Act is that if the plaintiff recovers judgment against one, 
and the judgment remains unsatisfied in whole or in part, 
he may proceed against the others or any of them, until he 
has succeeded in recovering sufficient to satisfy the amount of 
damages awarded to him in the first action (m). 

More than this he cannot recover, and, further, he will 
not be entitled to the costs in any action, other than the first, 
unless the court should be of opinion that there was reasonable 
ground for bringing the action (m). 

If two persons acting independently contribute by their 
separate acts to the same damage, as when two motorists 
by their negligence between them injure a pedestrian, or one 
person buys from another goods which the seller has no right, 
as against the true owner, to sell, they are not joint tort¬ 
feasors, and though each is hable for the whole damage, the 
plaintiff has a separate cause of action against each (n), but 
for practical purposes there is now but httle importance in the 
distinction between joint tort-feasors and tort-feasors whose 
independent torts bring about the same damage. So far as 
legal proceedings against them by the injured party and their 
rights of contribution or indemnity mler se are concerned (o), 
the position is now the same (p): the only doubtful point is 
whether the release of one of several tort-feasors whose in¬ 
dependent’ acts have produced the same damage will now 
release the rest, on the ground that they are by reason of the 
release deprived of the opportunity of enforcing their claim 
for contribution or indemnity against the party released (o). 

(k) Duck V. Mayeu, [1892] 2 Q. B. 511; 42 Digest 978, 93. As regarda 
the distinction between a release and a covenant not to sue, see the notes 
to Fowell V. Forrest (1670), 2 Wms. Saunders (ed. 1871), pp. 139 et sea. 

(l) S. 6 (1) (a) ; 28 Halsbury’s Statutes 473. 

(m) S. 6 (i) (6); 28 Halsbury’s Statutes 473. 

(n) The Koursk, [1924] P. 140 ; 42 Digest 976, 72 ; United Australia, 
Ltd. V. Barclays Bank, Ltd., [1941] A. C. 1, at p. 19; [1940] 4 All 
E. R. 20, at p. 30 ; Digest Supp., per Lord Simon, L.C. 

(o) As to this, see the next Article. 

(p) Law Reform (Married Woman and Tortfeasors) Act, 1935, s. 6 (1) 
{b) and (c) (28 Halsbury’s Statutes 473), applies to aU tort-feasors liable in 
respect of the same damage “ whether as joint tort-feasors or otherwise.” 
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If this be BO, tlio law has been altered, perhaps unintentionally. Art. 
but the point will rerjuire to b(! settled by judicial decision. 

The above remarks do not apply to cases where both the 
injuria and damnum are distinct, as when two people in¬ 
dependently publish the same slander. 

Art. 17.—The Rights of Tort-feasors inter se 
to Indemnity and Contribution 

(1) If one person does an act at the request of 
or under the directions of another, which is 
neither manifestly tortious nor tortious to his 
knowledge, he will be entitled to be indemnified 
by that other against all liability which he may 
incur by reason of that act proving to be a tort, 
whether he be servant or agent of that other or 
not (q). 

(2) If an agent, employed to do a lawful act, 
in tlie course of the agency commits a tort for 
which the principal is vicariously liable (r), the 
principal is entitled to be indemnified by the 
agent again.st that liability («). 

(3) A tort-feasor liable in respect of any damage 
may recover contribution from any other tort¬ 
feasor who is, or would if sued have been, liable 
in respect of the same damage, whether as a 
joint tort-feasor or otherwise, unless he is liable 
to indemnify that other tort-feasor (<). 

(4) The mere fact that the tort in question also 

(^) Adamson v. Jaruw (1827), 4 Bing. 66; 42 Digest 979, 103; 

Betts V. O^bbtns (1834), 2 A. & E. 67 ; 42 Digest 979, 99 ; Dugdale v. 
Lovenng (1876), L. R. 10 C. P. 196; 42 Digest 981, 120; Sheffield 
Corporation v. Barclay^ [1906] A. C. 392 ; 42 Digest 982, 125 ; Bank 
of England v. Cutler^ [1908] 2 K. B. 208 ; 26 Digest 228, 1785, 

(r) As to the responsibility of a person for the torts of his servaint 
or agents, see Articles 122-125, post. 

{s) Green v. New River Co. (1792), 4 Terra Rep. 689 ; HoneywiU and 
Stein, Ltd. v. Larkin Bros., Ltd., [1934] 1 K. B. 191 ; Digest Supp., 
the facts of which last-raentioned ca^ are set out at p. 337, post, 
and sufficiently illustrate this proposition. 

(t) Law Reform (Married Women and Tortfeasors) Act, 1936, 

H. 6 (1) (c); 28 Halsbury’s Statutes 474. 
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Indemnity 


Illustrations: 

Adamson v. 
Jarvis 


PERSONAL DISABILITY TO SUE AND TO BE SUED 

amounts to a crime will not be a bar to the claim 
for contribution (u), but the court has full dis¬ 
cretion in all cases to allow or disallow the claim, 
to exempt any person from liability to make 
contribution or to direct that the contribution to bo 
recovered from any person shall amount to a com¬ 
plete indemnity, and generally -to award such an 
amount as appears to be just and equitable having 
regard to the responsibility for the damage (a). 

Explanation. —The first two of the above rules are rules 
of common law. A man may do an act on the face of it 
lawful and in the behef that it is so, but it proves to be an 
infringement of another’s rights : and in those circumstances, 
as has been seen already, he will have no answer to an action 
by the wronged party (6). But when he is led into doing 
such an act by some one else, it is but just that the person 
really responsible for the doing of the act should bear the 
consequences, and the law gives effect to this com monsense 
principle by compelhng that person to indemnify the other 
who has acted on his directions. 

Similarly a man, though himself blameless, is frequently 
made answerable for the acts of his servant or agent (c), 
and in these circumstances again the law gives him the right 
of indemnity against the person actually guilty; though, 
no doubt, where the agent is a servant, the right is usually 
of no practical benefit to the master. It exists, however, 
against a servant as much as against any other agent (d). 

(1) The plamtiU was an auctioneer and the defendant directed 
him as such auctioneer to sell some cattle. The plaintiff 
sold them and it was then discovered that they did not 
belong to the defendant but to some one else, who success¬ 
fully brought an action of trover against the plaintiff. 
The plaintiff was held entitled to recover from the 
defendant the damages which he had to pay and the 

_ costs of the action in which they were recovered («). 

(71) Law Reform (Married Women and Tortfeasors) Act7 
8. 6 (1); 28 Halsbury’s Statutes 474. 

(а) Ibid., 8 f) (2). This may be done by the Court at the trial, though 
no separate proceedings have been instituted, Croston v. Vaughun, 
[1938] I K. 13. 540 ; [1937] 4 All E. R. 249 ; Digest Supp., but usually 
the claim to contribution ib made by a third party notice. As to the 
meaning of “ just and equitable,” see Daniel v. Bickett, Cockerell ds Co. 
and Raymond, [1938] 2 K. B. 322 1 [1938] 2 AH E. R. 631; Digest Supp. 

(б) Sea Article 4, ante. (c) See Articles 122-125, post. 

(d) See Oreen v. New River Co. (1792), 4 Term Rep, 689. 

(e) Adamson v. Jarvis (1827), 4 Bing. 66 ; 42 Digest 979, 103. 
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(2) The plaintiffs wore in possession of certain trucks which had Art. 17 

boon sent to a colliery of which the plaintiffs were _ 

owners. The trucks were claimed by the defendant Dwgd/oU v. 
and by some one else, and under pressure from the Loi'ering 
defendant the plaintiffs sent the trucks to him. In fact 
they belonged to the other i)orHon who claimed them and 
he sued the ])lauitiffs. The plamtiffs, finding his claim 
to be well founded, compromised the proceedmgs by 
paying an agreed sum for damages and it was held that 
they were entitled to recover that sum from the defend¬ 
ant (/). 

But if a man at the request of another does an act which Contnbution 
is either manifestly unla^ul, such as beating another, or 
which he knows to be unlawful in the particular circumstances, 
or employs another to do such an act, and has to pay damages 
accordingly, he has no claim to an indemnity {g), nor, at 
common law, could he even claim contribution, for the rule 
was that there could be no contribution between joint tort¬ 
feasors (h) and the same rule applied as between tort-feasors 
whose independent torts cause the same damage. This rule 
has been altered by the Law Keform (Married Women and 
Tortfeasors) Act, 1935, and the general effect of its provisions 
on this matter is stated in the last two paragraphs of this 
article. The court in any given case has to apply these 
provisions as best it can, for the Legislature has dehberately 
refrained from laying down any principles upon which 
contribution is to be awarded. The word “ court " in s. 6 (2) 
appears to moan the judge, to the excliLsion of the jury, so 
that if the action be tried by a jury, it is for the judge to 
aiiportion the liability among those defendants whom the 
jury have found liable (i), though this point has not yet been 

if) Dugdale v, Lovenng (1875), L. K. 10 C. P. 196 ; 42 Digest 981, 

120 , 

[g) I,€. 618 such, though apparently he may now get it m a roundabout 
way by claimmg contribution 6uid the court directing that the contri¬ 
bution recoverable by him shall amount to a complete indemnity. The 
result 18 certainly curious, for if ho were to sue on tm express cotUraci of 
indemnity m such circumstemcos, the contract would be declared void, 
as being contrary to public policy, and his action would therefore fail. 

{h) Merry we other v. Nixon (1799), 8 Term Rep. 186 ; 42 Digest 979, 

^<5. Even m the year when this case was decided the rule was regarded 
as so well established 6is not to admit of any argument to the contrary. 

It does not, however, apply to general average contribution. See 
Maritime Convention Act, 1911 (12 Halsbury's Statutes 486), and 
Austin Friars Co., Lki. v. ISpilkrs and Bakers^ Lid,, [1915] 3 K. B. 

686 ; 42 Digest 980, 108. 

(i) The Tesibank, [1942] P. 75, at pp. 80-81 ; [1942] 1 AU E. R. 281, 
at p. 283, per Goddard, L.J. 
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Art. 17 formally decided. Where the case is tried by a judge alone, 

- the Court of Appeal will not interfere with the apportionment, 

in the absence of error of law, made by him, unless the circum¬ 
stances are very exceptional (k ); how far this rule will apply 
where the case was tried by a jury awaits judicial decision. 

It is only a person who is liable to the plaintiff that can be 
compelled to make contribution under these provisions (/), 
from which it follows that if a married woman is injured 
as the result of the combined negligence of her husband and 
a third person, the latter cannot recover contribution from 
the former, whom the wife cannot sue, but must bear the 
whole of the damages recovered by her or her estate (m). 


{k) Ingram v. United Automobile Service, Ltd., [1943] K. B. 612 ; 
[BJ43J2AIIE. R. 71. 

(/) Johnson v. Cartledge and Mathews, [1939J 3 All 10. R. 654 , Digest 
JSupp. 

(m) Chant v. Read, [1939J 2 K. B. 346; [1939J 2 All E. R. 286; 
Digest Supp. 
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19. The Effect of Bankruptcy ...... .30 

Akt. 18. —The Effect of Death on the 
Cause of Action 

(1) Subject to the exceptions set out in para¬ 
graph 2 of this Article— 

(a) A cause of action for a tort vested in a 
person at the date of liis death survives for 
the benefit of his estate (a); 

(b) A cause of action for a tort subsisting 
against a person at the date of liis dcatli survives 
against his estate if either— 

(i) That cause of action arose not more than 

six months before his death (6); or 

(ii) Proceedings in respect of it had been 

commenced against him before his death 

(c); or 

(iii) The tort consisted in the wrongful appro¬ 
priation by him of property (or the pro¬ 
ceeds or value of property) belonging to 
another {d). 

(а) Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (1); 
27 Halsbury’s Statutes 221. 

(б) Ihul.y 8. 1 (1) and (3) {h), 

(c) Ihid., 8. 1 (1) and (3) (a). 

[d) This is a rule of common law (see notes to WhecUley v. Lane, 
1 Wms. Saunders (ed. 1871), p. 243, and Phillips v. Homfray (1883), 
24 Ch. O. 439 ; 24 Digest 633, 6602), and it is conceived that it is in 

47 
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Art. 18 


The common 
law rule: aciic 
personalis 
inorxiur cum 
persona 


(2) As regards the torts of defamation, seduc¬ 
tion and causing one spouse to leave or remain 
apart from the other, and a claim for damages in 
the Divorce Court on the ground of adultery (e), 
the right of action is extinguished by the death 
either of the party wronged or of tiie wrong¬ 
doer (/). 

Explanation.- -It was a principle of the common law 
that if an injury were done either to the person or the property 
of another, for which damages only could be recovered in 
satisfaction, the action died with the person to whom or by 
whom the wrong was done (g) : and the result of this was 
that, even if an action had been instituted in the hfetime of 
the parties, it was abated by the death of either, and if no 
such action had been instituted, none could be, either by the 
personal representatives of the person wronged or against 
those of the wrongdoer. This principle is expressed in the 
maxim actio personalis moritur cum persona, and it appHed 
even to actions of contract where the damages recoverable 
for a breach of contract were purely personal, as breach of 
promise of marriage, or a breach of an implied contract to 
carry a passenger safely resulting in personal injury to the 
passenger (A). It did not, however, apply to other actions 
of contract and consequently, if the claim could be framed in 
contract, an action could be maintained by a deceased’s 
personal representatives for damage ^o the personal estate 
of the deceased, even though such a breach of contract was 

no way affected by the Law Keform Act, 1934, for the provit.ions of 
8. 1 (3) of that Act (27 Halsbury’s Statutes 221) only relate to a cause 
of action in tort which “ by virtue of this section ” has survuvod against 
the tort-feasor s estate. 

(e) Adultery is not a tort in the proper sense of the term, and the 
claim for damages for adultery is brought in pursuance of s. 189 of the 
Judicature (Consolidation) Act, 1925 (9 Halsbury’s Statutes 398), 
nor is it strictly accurate to speak of a “right of action” in this 
mstance (cf. Dtpple v. Dipple, [1942] P. 65 ; [1942] 1 All H. R. 234 
(right of wife to apply for secured mamtenance). But to omit all 
reference to this particular matter might bo misleading to the student. 

(/) Law Reform Act, 1934, s. 1 (1); 27 Halsbury’s Statutes 220. 

[g) Notes to Wheatley v. Lane, 1 Wms. Saunders (ed. 1871), pp. 
239 et seq. 

[h] See Chamberlain v. Williamson (1814), 2 M. and S. 408 ; 23 
Digest 295, SS05 ; Quirk v. Thomas, [1916] 1 K. B. 516 ; 24 Digest 
645, 6713 ; Bradshaw v. Lancashire dh Yorkshire Rail, Co. (1876), 
L. R. 10 C. P. 189; 23 Digest 292, 3580. 
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also a tort (i). But even at common law, where the tort Art. 18 

consisted of one person misappropriating the property of - 

another, proceedings could be brought either by or against 
the personal representatives of either party to recover the 
property, if it still existed in specie, in an action of detinue, 
or, if it had been consumed or disposed of, its value in an 
action for money had and received (j). 

In quite early days, however, the legislature began to The Law 
modify the common law rule {k), but even so, until the passing 
of the Law Reform (Miscellaneous Provisions) Act, 1934, 
the right to recover damages for purely personal wrongs died 
with the death of either party. 

This is still the rule as regards the torts set out in para. 2 Death of the 
of this article, but with that exception the common law rule 
no longer applies so far as the death of the person wronged 
is concerned. His personal representatives may continue 
any action instituted by him before his death or, as the case 
may be, themselves institute one at any time at which the 
deceased could have done so had he lived, whether the tort in 
question caused his death {1) —even instantaneously (m) —or not. 

As regards the death of the tort-feasor, the change in the Death of the 
law is not quite so sweeping. Any proceedings for a tort '^^ongdoer 
instituted against him may be continued against his personal 
representatives, but otherwise proceedings can be taken 
against them only in respect of a tort committed by him not 
more than six months before his death, and those proceedings 
must be instituted not later than six months after his personal 
representatives have taken out representation (n). In other 

(i) Notos to IVhccUlei/ v. /.ane, 1 Wms. Saunders (od. 1871), at p. 

245, citing Knujhts v. Quarles (1820), 2 Brod. & Bing. 102 ; 23 Digest 
202, 3579; Wilson v. Tucker (1822), 3 Stark. 154; 24 Digest 030, 6623. 

Cf. Article 3. 

(j) Ibid, and Phillips v. Homjray (1883), 24 Ch. D. 439 ; 24 Digest 
033, 6602. 

(k) For the state of the law before the Law Reform Act, 1934, see 
the Administration of Estates Act, 1925, s. 20 (1), (2), (5) and (0) ; 

8 Halsbiiry’s Statutes 3l7. 

(/) As to the damages recoverable by the estate of the deceased in 
this case, SCO Rose v. Ford, \ 1937] A. C. 820 ; [1937] 3 All E. R. 359 ; 

Digest Supp. 

(7/1) Morgan v. Fcouldhig, [19381 1 K. 13. 786; [1938] 1 All E. R. 

28 ; Digest Supp. 

[n) Law Reform Act, 1934, s. 1 (3) (6) ; 27 Halsbury's Statutes 221. 

If necessary, the court will appoint an administrator at the instance 
of a person desirous of taking proceedings against the estate ; In the 
Fstalc of SimpsoUy [1930] P. 40 ; Digest Supp. ; but the person so 
appointed must consent, Pratt v. London Passenger Transport Board, 

[1937] 1 All E. R. 473 ; Digest Supp. 

U.T. 


4 
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Art. 18 


Responsi¬ 
bility for 
causing the 
death of 
another 


EFFECT OF DEATH, ETC., OF EITHER PARTY 

words, the right of action against a wrongdoer in respect of 
any tort committed by him more than six months before his 
death is still extinguished by his death, unless proceedings in 
respect of that tort were actually instituted in his lifetime. 

It is conceived, however, that the common law rule that liis 
personal representative can be sued where the deceased has 
misappropriated property at any time within six years after 
the accrual of the cause of action against him still pre¬ 
vails (o). 

The common law rule actio personalis moritur cum persona, 
discussed in this Article, is not to be confused with anoth('r 
rule of the common law, to which reference has already been 
made (p), namely, that to cause the death of another does not 
give a right of action to anyone, not even to the wife and 
children of the deceased who might be wholly dependent 
upon him. This latter rule also has been altered by statute (q) 
and an action may now be brought by or on behalf of the 
dependants of the deceased against the wrongdoer responsible 
for his death: but this is a substantive right, created by 
statute for the benefit of the dependants, and the action is 
brought for the wrong done to them and not for the wrong 
done to the deceased, as it is under the Law Reform (Mis¬ 
cellaneous Provisions) Act, 1934 (r). 

Art. 19.— Effect of Bankruptcy 

(1) The right of action in tort belonging to one 
who becomes bankrupt is not affected by his 
bankruptcy {s) unless the tort is one which causes 
actual loss to his estate, in which case the right 
passes to his trustee (t), 

(2) A right of action in tort against one who 
becomes bankrupt is not destroyed by the bank- 

(o) See note (d), p. 47, a?de. ~~ 

(p) See p. 5, an/e. 

(q) See Part II, Chapter VIII, post. 

(r) See JRose v. Ford, [1937] A. C. 826; [1937] 3 All K. R. 359 • 

Digest Supp., especially the speech of Lord Russell, 11937] A. C at 
p. 836, and [1937] 3 All E. R., at p. 363. This case must bo carofullv 
studied. ^ 

{s) Rose V. Buckett, [1901] 2 K, B. 449 ; 5 Digest 973, 7965. 

{1) Bankruptcy Act, 1914, s. 38 (1 Halsbury’s Statutes 643]' 
mfeon V. United Counties Bank, Ltd., [1920] A. C. 102 ; 5 Digest 974 ’ 
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ruptcy, nor can the plaintiff prove in the bank¬ 
ruptcy for compensation (u). 

(з) But where the plaintiff has a right of 
action in tort against the estate of a deceased 
wrongdoer, and that estate is insolvent, he may 
prove in the administration of the estate for 
compensation {w). 

Explanation.— Thus a bankrupt may, even during the 
continuance of the bankruptcy, sue another for hbel or assault, 
or for seduction of his servant {x) ; and may, perhaps, keep 
any damages which he may recover for his own use and 
benefit (y). 

So in an action for trespass and seizure of goods in which 
the plaintiff alleged damage to the goods, damage to the 
premises, and personal annoyance to himself and his family, 
and it was admitted that no substantial damage was done 
to the premises or the goods, it was held that the right of 
action did not pass to the trustee in bankruptcy (z). 

But where a tort in respect of property causes actual 
damage, so as to inflict loss on the banlmipt’s creditors, the 
right of action passes to the trustee, and the bankrupt loses 
the right of suing for the abstract tort to his right (a), unless 
there were two distinct causes of action (a). 

As regards actions against the bankrupt, where the action 
can be framed in contract as well as in tort, the plaintiff can 
and, therefore, must prove in the bankruptcy for compensa¬ 
tion (6), or lose all remedy. 

(и) Bankruptcy Act, 1914, 8. 30, which enacts that ‘ a claim for 

imliquidated damages not arising in respect of a contract, promise or 
breach of trust is not provable in bankruptcy ”; v. HoUxday 

(1882), 20 Ch. D. 780 ; 6 Digest 1017, 829S; Ex partv Stone, Re Giles 
(1889), 37 W. R. 707. 

(to) Law Reform Act, 1934, s. 1 (6) (27 Halsbury’s Statutes 221). 
Presumably this is his only remedy. 

{x) Beckham v. Drake (1849), 2 H. L. Cas. 579 ; 5 Digest 971, 7955. 

\y) Ex parte Vine, Re Wilson (1878), 8 Ch. D. 364 ; 5 Digest 675, 
5968. It was suggested in this case, however, that if the banknipt 
invested the damages so recovered in some property, the trustee might 
claim that property as after-acquired property. 

( 2 ) Brewer v. Dew (1843), 11 M. & W. 025; 5 Digest 972, 7963 ; 
Rose v. Buckett, [1901j 2 K. B. 449; 5 Digest 973, 7965. 

(а) Hodgson v. Sydney (1866), L. R. 1 Ex. 313; 5 Digest 974, 7972; 
Bankruptcy Act, 1914, s. 38 (1 Halsbury's Statutes 643). 

(б) Great Orme Trgmways Co., In re (1934), 50 T. L. R. 460 ; Digest 
Supp. Cf. Article 3. 


Art. 19 
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Art. 19 


Rights 
against 
insurers of a 
bankrupt 


Under the Third Parties (Rights against Insurers) Act, 
1930, if the bankrupt is insured against his liability to the 
injured person, that person shall have all the rights of the 
bankrupt against the insurer, whether the liability of the 
bankrupt was incurred before or after the bankruptcy. If, 
therefore, a motorist who is insured against third party 
hability injures another, and that other recovers judgment 
against him, either before or after the motorist’s bank¬ 
ruptcy, he can now obtain payment from the Insurance 
Company, and the trustee cannot claim the money from the 
company and treat it as part of the bankrupt’s estate, as 
was previously the case (c). 


^ (c) Soe In re Harrington Motor Co., Ltd., CIi. 105, Digest 

ISupp., and Hood\^ Trustees v. Soulhctn Cnion Ccnernl InMinince Co 
of Australasia, [1028] Ch. 703 ; D]g(^t Sup}). 
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CHAPTER I 


TRESPASS TO THE PERSON 


ARTICLE PACE 

20. General Liability for Trespass to the Person , . 50 

21. Definition of Assault ...... 67 

22. Definition of Battery ...... 50 

2.‘1. Definition of False Imprisonment .... 60 

24. Justification of Trespass to the Person. ... 62 

25. Self-defence as Jiu^ lift cation of Assault and Battery . 02 

26. Justification by Parental or Other Authority . . 64 

27. Justification by Judicial Authority . . . .65 

28. Pouter of Magistrates to Arrest or order Arrest . . 66 

29. Power of Constables and Others to Arrest in Obedience to 

Warrant ........ 67 

30. Arrest for Felony without Warrant . . . .68 

31. Pcnuer of Arrest for Preservation of the Peace . . 70 

32. Arrest for Misdemeanour . . . . . .71 

33. Institution of Criminal Proceedings endangers Right of 

Action for Assault . . . . . .72 

The writ of trespass is one of the most ancient and important iDtio- 
in English legal history, and in a sense is the foundation of ^**^^*^*7 
many other actions, for it was by analogy to it that writs 
were framed in pursuance of the Statute of Westminster 11 
passed in the reign of Edward I to give remedies for other 
wrongs to which the writ of trespass was not exactly applic¬ 
able. These actions were known as actions of trespass on 
the case, or more shortly, actions on the case, but the occasions 
for framing the new writ usually only arose when it was 
necessary to provide a remedy for some damage actually 
sustained, and it is for this reason that, as will be seen here¬ 
after, in the great majority of torts actual damage is an 
essential part of the cause of action. In the case of trespass, 
however, this is not so, and whether the trespass be to the 
person, to land, or to goods, the mere fact that a private 
right has been infringed without lawful excuse constitutes 

66 




TRESPASS TO THE PERSON 


of itself both wrongful act and damage, and gives the party 
affronted a right of action, even though he has sustained no 
sensible damage, as when another unlawfully walks over a 
gravel path in his garden, or even when his actual sur¬ 
roundings may have been improved rather than worsened, 
e.g. by false imprisonment. The reason for this is partly 
historical, for the wrong of trespass was at one time regarded 
not only as the violation of the right of an individual but 
also as a breach of the peace (a) punishable as such and 
therefore had a criminal aspect. Consequently a defendant 
against whom judgment was entered in an action of trespass 
had not only to pay damages to the successful plaintiff 
but also a fine to the King and could be imprisoned until he 
had paid it. To this day, moreover, any trespass to the 
person is also indictable as a misdemeanour, and as a matter 
of interest it may be observed that at one time what are now 
called misdemeanours were called trespasses. Trespass, 
indeed, in its criminal aspect is the origin of many present-day 
misdemeanours. 

Trespass consists in (a) infringements of the right of safety 
and freedom of the person (trespass to the person); (b) in¬ 
fringements of rights of real property (trespass to laud, which 
includes an invasion of the owner’s right to the space above 
his land where such invasion is of an effective nature, i.e., 
overhanging branches) (b ); and (c) infringements of rights 
to goods ^trespass to goods). 

Art. 20.—General Liability for Trespass to 
the Person 

(1) Trespass to the person may be by assault, 
by battery, or by false imprisonment. 

(2) Any person who commits a trespass to 
the person whether by assault, battery, or im¬ 
prisonment without lawful justification commits a 
tort. 


(а) The torts of “ pound-breach ” and “ rescous ” are also examples 
of wrongs which in addition were pimishable as amounting to a breath 
of the peace. As they are of rare occurrence, they are not dealt with 
m this book, and the student will find sufficient information about them 
in the recent case of Lavell <&: Co. v. A. and E, 0*Leary^ [19331 2 K. U 
200 ; Digest Supp. 

(б) Lemmon v. Wehh, [1895] A. C. 1 ; 2 Digest 64, 40,5. 



GENERAL LIABILITY FOR TRESPASS TO THE PERSON 57 

Explanation. —The older writers speak of six kinds of Art. 20 

trespasses to the person : threats, assault, battery, wounding, - 

mayhem (or maiming) and false imprisonment. But at the ^ 
present time it is sufficient to distinguish the three groups 
above mentioned, and it is only for the sake of clearness that 
this threefold classification is retained: for it is now more 
common to use the word “ assault ’’ to include both assault 
and battery as hereinafter defined. 

Primd facie every hostile interference with the person or Onus of 
liberty of another is wrongful without proof of damage ; but 
as we shall see, acts which are jyrinid facie trespasses may 
often be justified. The burden of proof of justification 
always lies on the defendant. The plaintifi need only prove 
that without his consent the defendant committed an act 
which would pnmd facie amount to a trespass to the person, 
and it is for the defendant to justify or excuse it, if ln‘ can. 


Art. 21.—Definition of Assault 

All assault is an attempt or offer to apply force 
to the person of another directly or indirectly, if 
the person making the attempt or offer causes 
the other to believe on reasonable grounds that 
he has the present ability to execute his purpose. 

Explanation. —Thus, if one makT3 an attempt, and have Attempt 
at the time of making such attempt a present primd facie 
ability to do harm to the person of another, although no 
harm be actually done, it is nevertheless an assault. For 
example, menacing with a stick a person within reach thereof, 
although no blow be struck (c); or striking at a person who 
evades or wards off the blow with his umbrella or walking- 
stick, or advancing on another with apparent intent to strike 
him, even if a third party intervenes and stops the further 
advance before the would-be assailant is within striking 
distance of his victim (d), would constitute assaults. 

An offer to apply force is to threaten by some act or gesture Threat 
to do so. A mere verbal threat is no assault; nor is a threat 
consisting not of words but of gestures, unless the other party 


(r) Head v. (’oker (1853), 13 C. B. 850 ; 4^1 Digest 432, 57S. 

[d) Stephens v. Myers (1830), 4 C. & V. 349 ; 43 Digest 432, 584. 
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Art. 21 be induced on reasonable grounds to believe that there is 

- present ability to carry it out. The essence of the tort is that 

the wrongdoer puts the other in present fear of violence. 
So to point an unloaded gun at another, if that other believes 
it to be loaded, is an assault (e). This was illustrated by 
Pollock, C.B., in Cobbett v. Grey (/). If,” said the learned 
judge, “ you direct a weapon, or if you raise your fist within 
those limits which give you the means of striking, that may 
be an assault; but if you simply say, at such a distance as 
that at which you cannot commit an assault (g), ' I will 
commit an assault,' I think that is not an assault.” 

An act which by itself might amount to an assault may be 
qualified by words or other circumstances which negative the 
inference which might otherwise be drawn from the act. 
When, therefore, a man put his hand on the hilt of his sword 
(which might amount to an assault), but at the same time 
said, If it were not assize time, I would not take such 
language from you,” this was no assault (h). 

For the same reason, shaking a stick in sport at another is 
not actionable (i). 


Art. 22,— Definition of Battery 

(1) Battery consists in touching another’s 
person hostilely or against his will, however 
slightly (k), 

(2) If the violence be so severe as to wound, 
and d fortiori if the hurt amount to a “ mayhem ” 
(that is, a deprivation of a member serviceable 
for defence in fight), the damages will be greater 
than those awarded for a mere battery; but 
otherwise the same rules of law apply to these 
injuries as to ordinary batteries. 


(e) R. V. St. (Jeorye (1840), 9 C. & P. 483, at p. 493 ; 43 Digest 432, 
574. 

if) (1850), 4 Exch. 729, at p. 744 ; 37 Digest 656, 1. 

{g) QiiOBre-*-Battory. 

{h) Tuherville v. Savage (1669), 1 Mod. Rep. 3 ; 43 Digest 431, 558. 

(0 Christopher son v. Bare (1848), 11 Q. B. 473, at p. 477. 

{k) Rawlings v. I'lll (1837), 3 M. & W. 28 ; 15 Digest 834, 9159. 
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Explanation.— This touching may be occasioned by a Art. 22 

missile or any instrument set in motion by the defendant, as - 

by throwing water over the plaintiff (/), or spitting in his face, 
or causing another to be medically examined against his or 
her will (m). In accordance with the rule, a battery must 
be in invitum : therefore a beating voluntarily suffered is 
not actionable ; for volenti non fit injuria (n). 

Merely touching a person in a ttendly way in order to Friendly 
engage his attention, is no battery (o). touching 

It has been held that an entirely unintentional touching. Pure 
which is the result of pure accident, does not amount to 
an actionable trespass. Where one of a shooting party 
fired at a pheasant and a shot from his gun glanced off a 
tree and accidentally wounded the plaintiff, a beater, it was 
held that there was no actionable trespass (p). But when¬ 
ever an injury to the person is the result of an act of direct 
force, it amounts to trespass to the person if it is wrongful, 
either as being wilful or as being the result of neg¬ 
ligence (}), Thus where a spectator on a golf course was 
hit in the face by a golfer who was showing another golfer 
how to address the ball, and the jury found that the de¬ 
fendant was guilty of negligence the spectator was held 
entitled to recover damages (r). 

But a touch unintentional and without negligence is an Accident in 
actionable trespass if it be done in the course of doing 

_ t _ doing unlaw- 

{1) Fursell v. Horn (1838), 8 A. & E. 602 ; 43 Digest 433, 596 act 

(/n) Latter v. Braddell and Sutcliffe (1881), 44 L. T. 369 ; 15 Digest 
825, 9023. 

(n) Christopherson v. Bare (1848), 11 Q. B. 473; 43 Digest 436, 

635. It is by reason of this prmciple that accidents arising out of the 
user of the highway, when not due to any negligence, are excused, 
though pnmd facie they may amount to trespass. See p. 230, post. 

(o) Coward v. Baddeley (1859), 4 H. & N. 478 ; 43 Digest 434, 610. 

{p) Stanley v. Powell, [1891] 1 Q. B. 86; 43 Digest 431, 568. See, 

however, the criticism on this crtse by Mr. Beven in his work on 
negligence. The decision could well have been given in the same way 
by applying the maxim volenti non fit mjuna, on the groimd that 
members of a shooting party take upon themselves the risk of an 
accident of this kind. The case, however, hew never been overruled ; 
but it must not be too readily assumed that it will be extended to a 
case of a man, when on his own land or using the highway, being 
accidentally shot by some sportsman, even if the* latter is guilty of no 
negligence. In 6iny event, as the act is pnmd facie a trespass the onus 
is on the defendant to excuse it if he con. 

{q) Per Bkamwell, B., in Holmes v. Mather (1875), L. R. 10 Ex. 

261 ; 43 Digest 431, 667. 

(r) Cleghom v. Oldham (1927), 43 T. L. R. 466 ; 36 Digest 16, 60. 
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Art. 22 an unlawful act (s). Thus, where a tramway company 

- are authorised by statute to run a steam tramcar on a public 

Sofih ^ statute must be taken to impose on the company a 

Staffordshire, duty to see that the cars and tramway, and all necessary 
etc,. Tram- apparatus, are kept in proper condition for this purpose. 

If they fail to do so, and the tramway be in an improper 
condition, then, in running their cars on that tramway, 
they are doing that which they are not authorised 
to do by their Act. They are only authorised to be 
on the highway at all by their Act; and as regards the 
public, they can only justify using the tramway if they are 
doing what the Act allows them to do. If, therefore (apart 
from any question of negligence), a car runs on the defective 
tramway, and injures a passer-by, the company will be 
liable, for it is a direct injury to the person done in the course 
of doing an unlawful act, and without justification or ex¬ 
cuse (s). 


Art. 23.—Definition of False Imprisonment 

False imprisonment consists in the imposition 
of a total restraint for some period, however 
short, upon the liberty of another, without 
sufficient lawful justification {t). The restraint 
may be either physical or by a mere show of 
authority. 

Moral Explanation. —Imprisonment does not necessarily imply 

restraint incarceration, but any restraint by force or show of authority. 

For instance, where a bailiff tells a person that he has a writ 
against him, and thereupon such person peaceably accom¬ 
panies him, that constitutes an imprisonment (a). So, too, 
it is imprisonment if one is restrained in his own house from 
leaving a room and going upstairs (b), or if the key of the 
door of the room in which he is is turned against him, even 
if he be asleep at the time (c). But some total restraint 

(s) Sadler v. South Staffordshire and Birmingham District Steam 
Tramways Co. (1889), 23 Q. B. D. 17 ; 43 Digest 435, 617. 

{t) Bird V. Jones ^1845), 7 Q. B. 742 ; 43 Digest 444, 720. 

(a) Warner v. Riddiford (1858), 4 C. B. N. S. 180 ; 43 Digest 443, 
715. 

(b) Grainger v. Hill (1838), 4 Bing. N. C. 212 ; 43 Digest 444, 725 \ 
see Harvey v. Mayne (1872), 6 Ir. C. L. R. 417. 

(c) Meering v. Orahame-White Aviation Co. (1919), 122 L. T. 44, at 
pp. 63-54, per Atktn, L.J. ; 43 Digest 450, 784. 
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there must be, for a partial restraint of locomotion in a Art. 23 

particular direction (as by preventing the plaintiff from - 

exercising his right of way over a bridge), though it may 
be actionable on some other ground, is no imprisonment; 
for no restraint is thereby put upon his liberty (d). 

Actual restraint for however short a time constitutes 
imprisonment—as when a prisoner who had been acquitted 
was taken down to the cells and detained for a few minutes 
whilst questions were put to him by the warders (e). 

It is not false imprisonment merely to abstain from doing 
an act which there is no legal obligation to do, even if the 
result is to detain a person against his will in a place where 
he does not want to remain. So when a miner improperly 
ceased work and demanded that he should be taken up the 
shaft by the cage, and the defendants refused to do so until 
the hour when the shift was due to leave work, it was held 
that there was no false imprisonment (/). 

In addition to the remedy by action, the law affords a Habeas 
peculiar and unique summary relief to a person wrongfully 
imprisoned, viz. the writ of habeas corpus ad subjiciendum (g). 

This writ may be obtained by motion made to any superior 
court, or to any judge when those courts are not sitting, by 
any of His Majesty’s subjects. The party moving must 
show probable cause that the person whose release he desires 
is wrongfully detained. If the court or judge thinks that 
there is reasonable ground for suspecting illegality, the writ 
is ordered to issue, commanding the detainer to produce the 
party detained in court on a specified day, when the question 
is summarily determined. If the detainer can justify the 
detention, the prisoner is remitted to his custody. If not, he 
is discharged, and may then have his remedy by action (li). 


{d) Bird V. Jones (1845), 7 Q. B. 742 ; 43 Digest 444, 720. 

(e) Mee v. Cruikshank (1902), 80 L. T. 708 , 15 Digest 834, 0155. 

(/) Herd v. Weardale Skel, Coal dk Voke Co.^ [1915] A. C. 07 ; 34 Digest 
446, 741 ; and see Morriss v. Winter, [1930J 1 K. B. 243; Digest Supp. 

[g) Secretary of State for Home Affans v. O'Bnen, [19231 A. C. 603 ; 
Digest iSiipp. ; and see Greene v. Secretary of State for Home Afjatrs, 
[1942] A. C. 284, at pp. 301 304 ; [1941] 3 All E. B. 333, at p. 399-401, 
per Lord Wright ; Jl, v. Jackson, [1891] 1 Q. B. 671 ; 27 Digest 79, 
611, where the writ was granted against a husbiuid falsely unprisomng 
his wife, a tort for which the wife could not sue. An alien enemy, 
however, cannot apply for this writ: B. v. Home Sicietary, K.c parte L , 
[1945] K. B. 7. Cf. Article 14. 

{h) See the Habeas Corpus Act, 1679 (5 Halsbury's Statutes 82) 
and the Habecw Corpus Act, 1816 (6 Halsbury’s Statutes 95). It is 
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Art. 24 


Justification 


Art. 24.—Justification of Trespass to th^ 
Person 

A trespass to the person, whether amounting 
to assault, battery, or false imprisonment, may 
be justified by the defendant as being authorised 
by the exercise of a right at common law or by 
statute (i), and if the defendant prove the facts 
alleged in justification, the plaintiff must fail. 

Explanation. —Trespass to the person may be justified 
as being (a) in defence of property or person (Jc) ; (b) as 
being in the exercise of parental or other special authority (/); 
(c) as being an arrest or imprisonment made by judicial 
authority (»i); (d) as being an arrest on suspicion of felony 
or misdemeanour, or for preservation of the peace (»); 
(e) for execution of legal process, e.g. search authorised by 
law (o). 

But in every case the force used must not exceed that 
which is reasonably required in the circumstances, and any 
excess of violence amounts to a trespass. 

Art. 25.—Self-defence as Justification of 
Assault and Battery 

Assault and battery is justified if made in self- 
defence or in defence of real or personal property, 
provided that the force used does not exceed 
that which is reasonably required in the circum¬ 
stances. 

Any violence in excess of what is reasonably 
necessary is a trespass. 

now more usual in the first instance to grant an order mai to show 
cause why the writ should not be issued, for if on cause being shown the 
application is dismissed, the inconvenience and expense of bringing 
up a person from a distance and remittmg him to custody are saved. 
But if there be any reason to fear that such a course will lead to a 
defeat of justice, an order for the issue of the writ will be made m the 
first instance. 

(^) E.g., the Lunacy Acts. See Harnett v. Bond, [1926] A. C. 669; 
33 Digest, 268, 1869. 

[k) See Article 26. {1} See Article 26. 

(m) See Article 27. (n) See Articles 28-32. 

(o) Taylor v. Pritchard, [1910] 2 K. B. 320; 26 Digest 43, 397, 
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Explanation. —A buttery is justifiable if committed in Art. 25 

self-defence. Such a plea is called a plea of “ son assault - 

demesne.” But, to support it, the battery so justified must^J.^'^^ 
have been committed in actual defence, and not afterwards 
and in mere retaliation (p). Neither does every common 
battery excuse a mayhem. As, if “A. strike B., B. cannot 
justify drawing his sword, and cutting off A.’s hand,” unless 
there was a dangerous scuffle, and the mayhem was inflicted 
in self-preservation (q). It is a matter of doubt if the Squib 
Case was really one of trespass by the intermediate actors (r). 

A battery committed in defence of real or personal property Defence of 
is justifiable. Thus if one attempts to drive my cattle from property 
my land, I may forcibly prevent him from doing so. As 
regards defence of real property and ejecting a trespasser 
therefrom, there is this distinction to be observed : if he 
makes a forcible attempt to enter or forcibly enters my house 
or lands, I may use force to prevent his attempt or to eject 
him if the attempt has succeeded, without any request to 
him to desist from the attempt or to leave ; but if he enters 
quietly, I must first request him to leave (5). If after 
that he still refuses, I may use sufficient force to remove 
him, in resisting which he will be guilty of battery or, at 
least, an assault (t). 

A person who comes upon the land of another by his leave Leave and 
and licence is not a trespasser, but at law a mere licence, even licence 
if consideration were given for it, was revocable at the will 
of the licensor, and if the licensee continued on the land after 
the revocation of the licence he could be treated as a tres¬ 
passer and be ejected accordingly (w). But the Courts of 
Equity would in appropriate cases restrain the licensor by 
injunction from revoking the licence, and since the Judicature 
Act a licensee whose licensor can be compelled by injunction 

ip) Cockcroft V. Smith (1705), 11 Mod. Rep. 43 ; 43 Digest 437, 642. 

{q) Cook V. Beal (1097), 1 Ld. Raym. 170 ; 43 Digest 442, 706. 

(r) Scott V. Shepherd (1773), 2 W. Bl. 892; 43 Digest 433, 697. 

See pp. 303-364, post, whore the facts of this case are set out. 

{8) Polkinghorn v. Wrighl (1845), 8 Q. B. 197 ; 43 Digest 397, 202, 

It may oven bo justifiable to kill a person who makes a felonious 
entry, but this question belongs more to the criminal law. 

(0 Wheeler v. W/nting (1840), 9 C. & P. 262; 43 Digest 444, 727 ; 

Hemmings and Wife v. Stoke Poges Golf Club, [1920] 1 K. B. 720; 

43 Digest 395, 179. 

(a) Wood V. LcadbUtcr (1845), 13 M. & W. 838 ; 30 Digest'616, 

1708, 
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Art. 25 


Licence 
coupled 
with an 
interest 


Imprison 
ment not 
justified 


Parental 
and other 
authority 


TRESPASS TO THE PERSON 

to allow him to do the act licensed cannot be treated as a 
trespasser because he does that act. Accordingly in Hurst v. 
Picture Theatres, Limited (a), it was held by the Court of 
Appeal that a person who had bought a ticket for a seat at a 
cinema performance could sue in tort for damages for forcible 
ejection by the defendants* servants acting on the erroneous 
impression that he had obtained admission without payment. 

Even at common law, if the licence was coupled with an 
interest, it was not revocable. Thus, if a man sells a hay¬ 
stack or the timber on his land, and it is part of the contract 
that the purchaser shall come on to the land and take away 
the hay or cut and take away the timber, this licence cannot 
be revoked, and the purchaser cannot be treated as a tres¬ 
passer if despite a pretended revocation of the licence he 
comes upon the land in pursuance of it (6). 

It should be added that an owner of property is not justified 
in forcibly detaining another to compel restitution of his 
property (c). 

Art. 26.— Justification by Parental or 
Other Authority 

Assault and battery and imprisonment may be 
justified as being done in the lawful exercise of 
parental or other autliority. 

Explanation. —A father may moderately chastise his son, 
and this authority he may delegate to a schoolmaster. 
Schoolmasters are justified in moderately chastising and in 
putting restraint on the liberty of their pupils; and this 
authority extends to chastisement for ofiences committed 
whilst going to and returning from school {d). So, too, a 
master may chastise his apprentice (e). But for any excess of 
punishment an action for assault and battery or false imprison¬ 
ment lies. 

(а) [1915] 1 K. B, 1 ; 30 Digobt 513, J6S2. But note the dissentient 
judgment of Phillimore, L .J,, and see Thompson v. Pork, [1944] 
K. B. 408; [1944] 2 All E R. 477 

(б) Wood V. Manley (1839), 11 A. & E. 34; 18 Digest 362, S07; 
Jones {James) Jc Sons, JJd v. Pari of TnnJcerville, [1909] 2 Ch. 140, 
at p. 442. 

(c) Harvey v. Mayne (1872), G Ir. C. L. K. 417. 

{d) Cleary v. Booth, [1893] 1 Q. B. 465 , 15 Digest 826, 9042 ; R. 
Newport {Salop) Justices, [1929] 2 K. B. 416 ; Digest Supp. 

(e) Penn v. Ward (1835), 2 C. M. & R. 338 ; 43 Digest 442, Wl. 
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It was formerly thought that a husband had the right of Art. 26 

chastising and imprisoning his wife—but this can no longer - 

be regarded as the law (/). 

OflBcers in the army and navy, and officers of territorials 
have statutory authority by which they may justify assault military 
and battery and imprisonment of the men imder them as oflBoew 
being authorised punishments for military or naval offences (g). 

Art. 27.— Justification by Judicial Authority 

When a person is arrested or imprisoned by 
judicial authority no action for trespass to the 
person lies against the judge who gives the 
authority, or against persons executing his orders, 
or against the person who set the law in motion. 

Explanation.—This general proposition must be read Distmction 
with the qualifications and explanation given in ^irticles 
8 and 9, where we havii discussed the consequences of irregu- impnsoument 
larities and want of jurisdiction. iVssuming the judgment, and malicious 
sentence, or order to be regular, and the imprisonment or 
arrest to be authorised by it, the protection is absolute, and 
no action for assault or false imprisonment will lie against the 
judge, or against the persons who carry out the order, or 
against the person who procured the order from the judge. 

So if I lay an information before a justice, upon which he 
issues his warrant for the arrest of the alleged offender, it 
is his arrest and not mine. Though I may be liable in an 
action for malicious prosecution I cannot be liable in an 
action for false imprisonment. 

But if, without the interposition of any judicial authority, 

I direct a constable to arrest a person, I make him my 
agent for that purpose, and, if the arrest is not justifiable 
on some ground, I am liable as if I had myself arrested 
him (h). Accordingly it is important to distinguish clearly 
cases where the arrest is judicial from those where it is not. 

The distinction is thus laid down by Willes, J. (i) : 

if) R. V. Jackson, [1891] 1 Q. B. 671 ; 16 Digest 827, 9057. 

ig) See Marks v. Frogley, [1898] 1 Q. B. 888 ; 39 Digest 325, 122. 

(h) Hopkins v. Crowr (1836), 4 A. & E. 774 ; Digest Supp. 

(i) Austin V. DowUng (1870), L. R. 6 C. B. 534, at p. 540 ; 33 Digest 
467, 12. 

V.T. 


6 
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Art. 27 

Rule laid 
down by 
WiLLES, J, 

Austin V. 
Dowhng 


Warrant for 
arrest 


The distinction between false imprisonment and malicious 
prosecution (j) is well illustrated by the case where, parties 
being before a magistrate, one makes a charge against another, 
whereupon the magistrate orders the person charged to be 
taken into custody and detained until the matter can be in¬ 
vestigated. The party making the charge is not liable to an 
action for false imprisonment because he does not set a 
ministerial officer in motion but a judicial officer. The 
opinion and judgment of a judicial officer are interposed 
between the charge and the imprisonment. There is, there¬ 
fore, at once a line drawn between the end of the imprison¬ 
ment by the ministerial officer and the commencement of 
the proceedings before the judicial officer.” 

False imprisonment only lies where the defendant has 
taken on himself the responsibility of directing the 
imprisonment. When a person merely gives information 
to a police officer, and he arrests on his own initiative, the 
person giving the information is not guilty of a trespass (k), 
though, of course, the pohee officer may be. 

So, too, signing a charge sheet is not in itself evidence of 
anything supporting an action for false imprisonment against 
the person who signs (i); though, when accompanied by 
other circumstances (as in Austin v. Dowling (1)), it may 
show that the person who signs authorises the imprisomnent. 

Art. 28. —Power of Magistrates to Arrest or 
order Arrest 

If a felony, or breacli of the peace, be coni- 
initted in view of a justice, ho may personally 
arrest the offender or command a bystander to 
do so, such command being a good warrant. 
But if he be not present, he must issue his written 
warrant to apprehend the offender (m). 

Explanation. —Except in the case mentioned in this 
Article a magistrate can only justify, an arrest made by his 

(j) As to Malicious Crosecution, see Chapter XI, post. 

{k) GruiJuuu V. Wilhy (1859), 4 H. & N. 405 ; 43 Digest 447, 760' 
followed 111 Snvdl v. National Tdiphonc, do., [1007] 1 K. R. 557; 
43 Digest 447, 767. 

(i) (1870), L, R. 6 C. V. 534 ; 33 Digest 407, 12. 

(m) 2 Hale P. C. 80. 
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order if he has issued a written warrant for arresting the Art. 28 

person arrested. A warrant is an authority to the person to - 

whom it is directed (usually a constable) to arrest the person 
named therein. It is issued by a justice of the peace upon 
information given to him that the person to be arrested is sus¬ 
pected of having committed an offence. The magistrate in 
issuing a warrant acts judicially, and at common law the 
warrant was an absolute justification for any arrest made by a 
constable within the terms of the warrant, provided the 
magistrate had jurisdiction (n). But there are some cases 
in which an arrest may lawfully be made without warrant; 
these are dealt with in the following Articles. 

Art. 29.— Power of Constables and Others to 
Arrest in Obedience to Warrant 

No action lies against a constable, or any 
person acting by his order and in his aid, for any¬ 
thing done in obedience to any warrant issued 
by any justice of the peace, notwithstanding 
any defect of jurisdiction of such justice (o). 

Explanation.— -At common law an action lay against a 
constable if he arrested a person upon a warrant issued by 
a justice who had no jurisdiction to issue it (sec ante, Article 9), 
hut constables and those assisting them are protected by this 
enactment (o), whether the justice of the peace has jurisdiction 
to issue the warrant, or not. 

The statute does not, however, afford any protection to 
a constable who does something not authorised by the 
warrant, as, e.g. if he arrests the wrong person (p). 

Moreover, the constable who makes the arrest must have 
the warrant in his possession at the time that he does so [q), 

{n) Soe ante, Article 9. 

(o) The Constables Protection Act. 1750 (12 Halsbury's Statutes 
741). See llorsfield v. Broum, [1932] 1 K. B. 355 ; Digest Supp. 

(p) Diamond v. Mintcr, [1941] 1 K. B. 656 ; [1941] 1 All E. H. 390. 

{q) This was the rule at common law, but is modified by s. 44 of 

the Crimmal Justice Act, 1925, which dispenses with the necessity of 
the constable having the warrant in his possession at the time that he 
makes the arrest. This section, however, only applies to a warrant 
" lawfully issued," i.e. a valid warrant, and iuoreo\er only apphes to 
the arrest of " a person charged with an offence ” and not to the arrest, 
of a person who heui failed to comply with the terms of an affiliation 
order. 
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Art. 29 


Felons 


Cases of 

suspected 

felony 
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if the arrest is to be justified under the provisions of this 
statute, otherwise neither he nor the officer under whose 
orders he may be acting will be protected if the warrant 
proves to be invalid, and the arrest will be illegal, even if 
any subsequent detention of the party arrested may be 
justified as being an act done in obedience to the warrant (r). 


Art. 30.— Arrest for Felony without Warrant 

(1) Any person may arrest another without a 
warrant if a felony has in fact been committed, 

and lie lias reasonable grounds for suspecting that 
the person arrested has committed it. 

(2) A constable may arrest any person with¬ 
out a warrant if he has reasonable grounds for 

thinking that a felony has been committed, and 
that the person arrested has committed it. 

Explanation.— A treason or felony having been actually 
committed, a private person may arrest one reasonably, 
although erroneously, suspected by him; but the suspicion 
must not be mere surmise, and the defendant must show that 
the particular felony in respect of which the plaintiff was 
arrested had been in fact committed (s). 

In an action for false imprisonment, where the defendant, 
in ordei to justify himself, must prove that a felony was in 
fact committed, and where it appears that if it were committed 
it could only have been committed by the plaintiff, the fact 
that the latter has been tried for the alleged felony and 
acquitted does not estop the defendant from giving evidence 
that he did reaUy commit it. For the verdict in the criminal 
trial was res inter alios acta, and is not binding on the de¬ 
fendant in a distinct proceeding {t). 

As we have seen, a private person can only arrest a sus¬ 
pected felon in cases where a felony has actually been com¬ 
mitted by someone ; and if it should turn out that no 
such felony was ever committed, he will be liable, however 


(r) Horsfield v. Brown, [1932] 1 K. B. 355; Digest Supp. 

(8) Walters v. Smith, [1914] 1 K. B. 596 ; 43 Digest 450, 7SJ. 
(t) Cahill V. FUzgibbon (1886), 16 L. R. Ir. 371. 
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reasonable his suspicions may have been (u). It would, Art. 30 

however, be obviously absurd to require a constable to satisfy - 

himself at his peril that a felony had been in fact committed 
before acting; and consequently the law provides that a 
constable may make an arrest merely upon reasonable 
suspicion that a felony has been committed, and that the 
party arrested was the doer; and even though it should 
turn out eventually that no felony has been committed, he 
will not be liable (x). The suspicion, however, must be a 
reasonable one, or the constable will be liable: and the rule 
only applies where the felony is suspected to have been com¬ 
mitted in this country. If a crime, which if committed here 
would be a felony, is believed to have been committed abroad 
or in one of the British Dominions, the supposed offender 
can only be dealt with under the Fugitive Offenders Acts (a). 

The constable was formerly an officer appointed for a Constables 
constablewick or other district, who had at common law 
certain powers within that district. Police constables are 
now appointed for counties and boroughs under various 
statutes, and the constables so appointed have, throughout 
the counties or boroughs for which they are appomted, 
the powers which at common law a constable had within 
his constablewick, together with other statutory powers (6). 

(1) A person told the defendant, a constable, that a year Illustrations 

previously he had had his harness stolen, and that he Hogg v. 
now saw it on the plamtiffa horse, and thereupon the Hart/ 
tlefendant went up to the plaintiff and asked him whem 
ho got his harness from, and the plaintiff makmg answer 
that he had bought it from a person unknown to him, 
the constable took him mto custody, although he had 
known him to be a respectable householder for twenty 
years. It was held that the constable hail no reasonable 
cause for susjH^cting the plaintiff, and was consequently 
liable for the false imprisonment (c), 

(2) Wliere a constable knows that a warrant is out against ^'reagh v. 

a man, that is sufficient ground for his reasonably sus- 
pecting that a felony has been committed by that 
man (d). 

(m) Marsh v. Loader (1863), 14 C. B. N. S. 635 ; 14 Digest 53, 191. 

(ar) Beckmth v. Philby (1827), 6 B. & C. 635 ; 14 Digest 177, 1544. 

(o) Diamond v. MirUer, [1941] 1 K. B. 656 ; [1941] 1 All E. R. 390. 

(6) See the Police Acts, especially s. 8 of the County Police Act, 

1839 (12 Halsbury’s Statutes 777), and the Municipal Corporations 
Act, 1882, 8. 191 (10 Halsbury’s Statutes 636). 

(c) Hogg v. Ward (1858), 3 H. & N. 417 ; 14 Digest 179, 1571. 

(d) (Jreagh v. Gamble (1888), 24 L. R. Ir, 458; 14 Digest 176, 

1534 xiil ‘ 
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Davis V. 
Russell 


Timothy v, 
Simpson 


TRESPASS TO THE PERSON 

(3) Where one man falsely charges another with having 
committed a felony, and a constable, at and by his 
direction, takes the other into custody, the party making 
the charge, and not the constable, is liable (e). “ It 

would be most mischievous,” Lord Mansfield remarks, 
“ that the officer should be bound first to try and at his 
peril exercise his judgment as to the truth of the charge. 
He that makes the charge alone is answerable.” 


Art. 31.—Power of Arrest for Preservation 
of the Peace 

For the sake of preserving the peace, any 
person who sees it broken may without a warrant 
arrest him whom he see.^ breaking it at the 
moment of the affray or immediately after, so 
long as there is a reasonable prospect of a renewal 
of the affray (/). 

Explanation. —The right of arrest stated in this Article is 
only to prevent disturbances of the peace. It seems that all 
persons taking part in the affray may be arrested—provided 
there is a prospect of the affray being renewed—and may 
be detained till the heat is over, and may then be delivered 
to a constable to be taken before a magistrate. Thus, when 
the plaintiff entered the defendant’s shop and exchanged 
blows wirh a shopman, the defendant was justified in arresting 
him and handing him over to the constable, on the ground 
that though the affray had not been actually committed 
m his presence, yet the plaintiff persisted in remaining on th(' 
premises in such circumstances as made it seem probable 
that he would renew the disturbance unless he was taken into 
custody (/). In such circumstances it seems that a constable 
is justified in taking the disturber upon the information of 
one who has seen the affray (even though he was not himself 
present) if there is a prospect of its being renewed (/). There 
is some authority for saying that a constable may arrest 
immediately after an affray even though there is no prospect 
of the affray being renewed ; but the proposition is open to 
doubt. 


(e) Davis v. Russell (1829), 6 Bing. 354 ; 14 Digest 179, 1570. 

if) Timothy v. Simpson (1835), 1 Cr M, & K. 757 ; 14 Digest 179* 
1577. 
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Art. 32 

Art. 32.—Arrest for Misdemeanour — 

No person has at common law power to arrest 
another for a misdemeanour without a warrant {h ); 
but by various statutes powers of arrest without 
a warrant for misdemeanour are given to con¬ 
stables and others. 

Explanation.— The following list i.s not complete, but it 
contains some examples of statutory powers of arrest for 
misdemeanour : 

(1) Any person may arrest and take before a justice one Night 
found committing an imlictablc offence between 9 p.m. and 

G A.M. (i). 

(2) The o\^er of property or his servant, or a constable, Maiiciou.s 
may arrest and take before a magistrate anyone found mjurcra 
committing malicious injury to such property (k). 

(3) Any person may arrest and take before a magistrate Vagrants 
one found committing an act of vagrancy (/). 

N.B.—Such acts are soliciting alms by exposure of wounds, 
indecent exposure, false pretences, fortune-telling, betting, 
gaming in the public streets, and many other acts enumerated 
in the fourth section of the Act. 

(4) A constable or churchwarden may apprehend, and take Brawlers 
before a magistrate, any person disturbing divine service (m). 

(5) Many Acts of Parliament give powers to arrest persons Other Act', 
committing offences and refusing to give thiur names and 

{h) Griffin v. CoUmun (1850). 4 H. A N. 205 , 14 Digest 170, 1536 * 

Ledwith V. Robt Hs, [1937] I K. B. 232 ; [1030] 3 All E. R. 570 ; Digest 
.Supp. 

(i) Proveiitiori of OlToiicos xVet, 1851, s. 11 (4 Halsbury’s iStatutea 
522) ; and seo Trehcck v. (Woudace, flOISj 1 K. R. 158 ; 14 Digest 
183, 1622, a case under 8. 12 of the Licensing Act, 1872 (9 Halsbiiry’a 
Statutes 939); Isaacs v Kcech, [1925) 2 K. B. 354; Digest Supp., 
a case under the Tow'n Tolico Clauses Act, 1847 (19 Halsbury’s Statutes 
38) (arrest for importuning); Barnard v. Gorman, [1941] A. C. 378 ; 

[1941] 3 All E. R. 45, a case under s. 186 of the Customs Consolidation 
Act, 1876 (16 Halsbury’s Statutes 339). “ Offender ” including a person 
who is believed on reasonable grounds to have committed an offeneo 
under the section, thougli ho lias not in fact committed it. 

{k) Malicious Damage Act, 1861, a. 61 (4 Halsbury'a Statutes 560). 

{1) The Vagrancy Act, 1824 (12 Halsbury’s Statutes 913). 

(w) Ecclesiastical Courts Jurisdiction Act, 1860 (6 Halsbury’s 
Statutes 196). 
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Art. 33 addresses when requested. See, for instance, the llailways 

- Clauses Consolidation Aet, 1845, s. 154, and the Road Traffic 

Act, 1930. 

Art. 33.— Institution of Criminal Proceedings 
endangers Right of Action for Assault 

Where any person unlawfully assaults or beats 
another, two justices of the peace, upon complaint 
of the party aggrieved, may hear and determine 
such offence, and if they deem the offence not to 
be proved, or find it to have been justified, or so 
tri^g as not to merit any punishment, and 
aceordingly dismiss the complaint, they must 
forthwith make out a certificate stating the fact 
of such dismissal, and dehver the same to the 
party charged. 

If any person shall have obtained a certificate 
of dismissal or having been convicted shall 
have suffered the punishment inflicted, he 

shall be released from all further or other pro¬ 
ceedings, civil or criminal, for the same cause (n). 

Explanation.— The above rule only applies to summary 
proceedings, not to proceedings on indictment. A certific.ate 
can only be granted by m.agistrates where there has been a 
hearing upon the merits. Where the prosecutor, having 
obtained a summons, did not attend to give evidence and the 
magistrates dismissed the summons, the magistrates had no 
jurisdiction to give a certificate of dismissal (o). The fact 
that the accused has been ordered by the magistrates to 
enter into recognizances to keep the peace and to pay the 
recognizance fee, will not constitute a bar to an action (p). 

The granting of a certificate by magistrates where the 
complaint is dismissed is not merely discretionary. Magis¬ 
trates are bound, on proper application, to give the certificate 

(m) Ofiences against the Person Act, 1861, ss. 42-46 (4 Halsbury’s 
Statutes 600). 

(o) Reed v. Nutt (1890), 24 Q. B. D. 069 ; 33 Digest 348, 574. 

ip) Hartley v. Jlindrmrsh (1866), L. R. 1 C. P. 663 ; Digest Supp. 
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mentioned in the section (q ); and, if they refuse to do so, 
may be compelled by mandamus (r). 

The words “ from all further or other proceedinga, civil 
or crinGiinal, for the same cause,” include all proceedings 
against the defendant arising out of the same assault, whether 
taken by the prosecutor or by any other person (s) con¬ 
sequentially aggrieved thereby (/). But the right to proceed 
against some one vicariously responsible for the defendant’s 
act, such as his master, is not affected. 


iq) Hancock v. Somes (1859), 1 E. k E. 795 ; 33 Digest 347, 565, 

(r) Costar v. fJetherington (1859), 1 E. & E. 802 ; 33 Digest 348, 571. 

(s) K.g,, the complamant’a husband. 

{t) Maspvr V. Brown (1870), 1 C. P. D. 97; 21 Digest 227, 599. 
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SECTION l.—TRESPASS QUARE CLAUSUM 

FREGIT 

Art. 34, — Definition 

Trespass quare clausum fregit is committed by 
entry on the land of another without lawful 
authority. It constitutes a tort without proof 
of actual damage. 

Explanation.— Thus, driving nails into another’s wall, 
or placing objects against it, or leaving debris on another’s 


(a) For fuller information relating to land law the student is referred 
to the standard works on Real Property, e.g. Cheshire’s Modem Real 
Property (Butterworth & Co.). 
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roof are trespasses (6); or fox-liunting across land against Art. 34 
the will of the owner (c), - 

So, it is generally a trespass to allow one’s cattle to stray Trespass of 
on to another’s land. Thus, where the plaintiff’s mare was 
injured by the defendant’s horse biting and kicking her 
through the fence separating plaintiff’s and defendant’s 
land, it was held that this was a trespass for which the de¬ 
fendant was hable apart from any question of negligence {d). 

Where one has authority to use another’s land for a par- KxfMxxJing 
ticular purpose, any user going beyond the authorised purpose 
is a trespass (e). 

For example, the soil of the land over which a highway TrospaHson 
runs is vested in the owner of that land, and therefore a 
member of the public who walks up and down the road not 
merely in exercise of his right of way, but in order to annoy 
and to interrupt the landowner’s sport (/), or to watch and 
take notes of the performance of horses training on the land¬ 
owner’s land ig), is guilty of a trespass for which the land- 
owner can sue; similarly to depasture or to allow cattle to 
stray upon the highway is a trespass (h). The public only 
have a right to use a highway for passing and repassing, 
and to use the site of the road for a purpose not covered by 
this limited right of user cannot be justified. 

The owner of the surface is presumed to own everything Tn^spa'^.s 
beneath it to the centre of the earth, and above it to the sky 
(cujus est solum, ejus usque ad inferos el ad coelum), and an of 

encroachment upon subjacent strata such as minerals is a 
tn‘s])ass; but it is not clear whidher the mere invasion of '‘"'• 
th(‘ superincumbent air is a trespass or not (;). 

As regards aircraft, however, the matter has been dealt Air XaviLia- 

{h) Laurence v. Ohec (1815), 1 Stark. 22 ; 43 Digest 374, 26 ; Gn(for)/ 

V. Piper (1829), 9 B. i C. 691 ; 34 Digest 147, 1155; Konskier \. 

(t’oodman, [1928] 1 K. B. 421 ; Digest Supp. 

(r) ]\iul V, Siimmcrhayes (1878), 4 Q. B. D. 9 ; 43 Digest 411, 340. 

id) FAlis V. Lojtua Iron Go. (1874), L. R. 10 C. P. 10 ; 2 Digest 227, 

183. See pp. 231 et seq., pof^t. 

(e) The Six ('arpenterF Gase (lOlO), 1 Sm. L. C. 134 ; 43 Digest 393, 

105 ; Konskier v. Goodman, supra ; Hillen and Pettigrew v. f.C.I. 

{Alkali), Ltd., [1936] A. C. 05 ; Digest Supp. 

(/) Harrison v. Rutland {Duke), [1893] 1 Q. B. 142 ; 15 Digest 830, 

9111, 

{g) Hickman v. Maiseij, [1900] 1 Q. B. 762 ; 26 Digest 317, 492. 

{h) Dovaston v. Payne (1795), 2 H. Bl. 527 ; and 2 8m. L. C. 160; 

26 Digest 310, 486. 

(0 See Salmond on Torts, 9th ed., pp. 211-212. 



76 

Art. 34 


Exceptions 


Retaking 

goods 

Cattle 


Distraining 
for rent 


Reversioner 

inspecting 

premises. 

Grantee of 
easement 
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with by the Legislature, and by the Air Navigation Act, 1920, 
s. 9 (]), no action will lie in respect of trespass or nuisance by 
reason only of the flight of aircraft over any property at a 
reasonable height, so long as the provisions of the Act or any 
order made under it or the convention with respect to inter¬ 
national air navigation are complied with, but if any damage 
is done to any person or property by aircraft in flight, taking- 
ofi or landing, or by any article falling from any aircraft or 
by any person in any aircraft, damages are recoverable 
without proof of negligence, intention or other cause of action 
from the owner of the aircraft, who may, however, have a 
right of indemnity against the person who caused the damage. 
By section 10 it is an offence to fly in such a manner as to 
cause unnecessary danger to any person or property. 

One who enters upon another’s land in pursuance of his 
leave and licence or invitation does not commit a trespass (^), 
and perhaps a purely accidental entry upon the land of another 
does not amount to trespass (1), In the following cases a 
person has lawful authority to enter upon another’s land : 

( 1 ) If one takes and places on his own land another’s 
goods, the latter may enter and retake them (m), 

(2) If cattle escape on to another’s land through the 
non-repair of a hedge which that other is bound to repair, the 
owner of the cattle may enter and drive them out (n). 

(3) So a landlord may enter his tenant’s house to distrain 
for rent, or a sheriff to levy execution ; but they may not 
break open the outer door of a house (o). 

(4) A reversioner of lands may enter in order to see that 
no waste is being committed (p). 

(5) And the grantee of an easement may enter upon the 
servient tenement in order to do necessary repairs ( 7 ). 

G) 19 Halsbiiry’s Statutes 196. 

(^) See Articles 11 and 25, anle. 

(l) See Salmond on Torts, 9th ed., p. 27. 

(m) Patrick v. Colerick (1838), 3 M. & W. 483 ; 43 Digest 412, 352. 
{n) See Faldo v. Ridge (1605), Yelv. 74. 

(o) Semaynes Case (1604), 5 Co. Rep. 91 a. ; 21 Digest 477, 569. 
ip) Six Carpenters' Case (1610), 1 Sm. L. C. 134 ; 8 Co. Rep. 146 a 
43 Digest 393, 165. 

{q) Pomfret v. Ricroft (1670), 1 Wms. Saund. 321 ; 19 Digest 80, 
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(()) Land may be entered upon under the authority of a Art. 34 

Htatutc (r ); or in exercise of a public right, as of a highway, - 

or the right to enter an inn, provided there is accommoda- 
tion ( 5 ). Land may also be entered upon to preserve property, 
e.g. where a fire breaks out the tenant of sporting rights may ucce-ssity 
use such methods as are reasonably believed by him to be 
necessary to preserve his rights, and he will not be liable if it 
afterwards turns out that the course he adopted, though 
reasonable, was not necessary (t). 

(7) A landlord may place and maintain on the land of the Notico 
tenant a notice that a way over the land is not dedicated to 

111 1*1 1 I • • 1 lanalord to 

the public as a highway, but so that no injury is done to the prevent 
business or occupation of the tenant (u). acquisition 

of a public 
right of way 

Art. 35.—Trespassers ah initio 

(1) Whenever a person has authority given 
him by law to enter upon lands or tenements 
for any purpose, and he goes beyond or abuses 
sueh authority by doing that which he has no 
right to do, then, although the entry was lawful, 
he will be considered as a trespasser initio. 

(2) But where authority is not given by the 
law, but by the party, and abused, then the per¬ 
son abusing such authority is not a trespasser 
ab initio. 

(3) The abuse necessary to render a person a 
trespasser ab initio must be a misfeasance and 
not a mere nonfeasance {x). 

Explanation.—At common law this doctrine made a 
landlord a trespasser ab initio when he distrained for rent 
justly due, and he, or his baiUff, was guilty of any irregularity. 

(r) Beaver v. ManehMer Corporation (1857), 8 E. tS: B. 44; 2G 
Digest 201), 91. 

[s] Six Carpenters' Case (1610), 1 Sra. L, C. 134; 8 Co. Hop. 140 a; 

43 Digest 39^ 165 ; and see li. v. Ivetus (1835), 7 C. P. 213; 29 
Digest 7, 76. 

(/) Cope V. Sharpe (No. 2), [1912] 1 K. B. 490 ; 43 Digest 413, 361. 

(u) Rights of Way Act, 1932, b. 1 (6); 26 Halsbury's Statutes 192. 

(ic) Six Carpenters' Case, supra. 
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IDustration: 
Six 

Carpentera 

Case 
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This, however, was very hard on landlords, and by the Distress 
for Eent Act, 1737 (a), an irregularity in such circumstances 
does not make the distrainor a trespasser ab initio, and the 
tenant can only recover for the special damage sustained by 
the irregularity. This does not apply to an illegal distress, 
e.g, distraining when no rent is due at all. This is a trespass 
in itself. 

If, however, a constable enters premises in pursuance of 
a warrant and when on the premises unlawfully seizes docu¬ 
ments or other articles, his entry on to the premises is not 
thereby rendered a trespass ab initio (b). 

!Six carpenters entered an mn and were served with wine, 
for which they paid. ]h)ing afterwartls at their r(>((nest 
supplied with more wine, they refused to pay for it, 
and upon this it was sought to render tlioin tres})assei‘s 
ab imho, but without success ; for although they liad 
autliority by law to enter (it being a public inn), yet the 
mere non-payment, l>emg a nonfeasance and not a mis¬ 
feasance, was not suflicient to render them ti’espassers (c). 


Akt. 36.— Possession necessary to enable the 
Plaintiff to maintain an Action of Tres¬ 
pass 

In order to maintain an action of trespass, tlie 
plaintiff must be in the possession of the land; 
for it is an injury to possession rather than t(j 
title. A reversioner, therefore, cannot maintain 
trespass. But constructive possession, i.e. by a 
servant or agent, or a present right to possess a(- 
the time of the trespass, coupled with actual 
possession at the time when the action is brought, 
is sufficient (d). 


{(i) And SCO the Poor Jtelief Act, 17411, s. 8 (14 Halshury’s ^StatiitoH 
480), which ^uve.s the same relief in case of any irregularity in a di.stress 
for poor rates. 

{h) Kha^ V. Pasmore^ [1934| 2 K. B. 164 ; Digest Supp. ; Cana/lian 
Pacijic Wine Co. v. I'ldey, [1921J 2 A. C. 417 ; 43 Digest 305, 17f). 

{r) Six CarpnilerH C<inr (1610), 1 Sin. L. C 134 ; 8 Co. Rep. 146 a ; 
43 Digest 393, 165. 

{d) Bameit v. Guildford {Earl) (1856), 11 Ex. 19; 38 Digest 784, 
1171; Ocean Accident and Guarantee Corporation v. Ilford Goa Co. 
[1905] 2 K. B. 493 ; 35 Digest 394, 1363. 
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Explanation.—Trespass is essentially a wrong to the Art. 36 

possessor of land, and consequently one who merely has the - 

use of land, such as a lodger or a guest at an inn, cannot 
maintain this action, even it a separate room is assigned to 
his use (e). 

For the same reason, a reversioner, not being in possession, Revereionera 
cannot maintain trespass: he can only sue for such acts as 
injure his reversion in fact, or are of such a nature as to be 
necessarily injurious to it, such as destruction of buildings, 
the removal of soil, cutting of timber, or removal of support 
of buildings causing structural damage (f). It is to be 
observed, however, that the person entitled to the remainder 
or reversion immediately expectant upon the determination 
of a tenancy for life or pour autre vie of land has the hkc 
remedies by action for trespass or an injunction to prevent 
the acquisition by the public of a right of way over the land 
as if he were in possession of it (g). 

Similarly, if a person parts with the possession of the •Suriace ;md 
surface of the land, while retaining everything below the 
surface, he cannot maintain an action for trespass to the hands 
surface, for instance, against a person riding or walking 
over it; though he may for trespass to the sub-soil, as by 
digging holes in it (h). Similarly, if the minerals are in the 
possession of one who is not the owner of the minerals, even 
if he has no right to work them, he, and not the owner, is the 
jierson to maintain trespass for an encroachment upon 
them (i). 

On the other hand, when one dedicates a highway to the High^.ivb, 
pubhc, or grants any other easement on laud, possession of^^* 
the soil is not thereby parted with, but only a riglit of way 
or other privilege given (k). An action for trespass comnntted 

(e) Seo Allan v. 'Th^ Orersens oj Lxvei'jwol (1874), L. K. 9 Q. B. 180, 
at pp. lin-102 ; 43 Dijcest 383, 00, 

if) Baxter V. Taylor (1832), 4 B. ,1 Ad 72; 19 Digest 122, S22 ; 6’AW/er 
V. City oJ London Electric Lo/JUing t'o., [isOS] 1 Cli. 287, at p. 318; 

28 Digest 415, 408. 

ig) Rights of Way Act, 1032, s, 4 (25 Halsbur^'s JStatiitos 194). 

{h) Cox V. Olue, Cor v. Samt, Cox v. Afousley (1848), 5 C. B. 533 ; 

43 Digest 389, 134. 

(t) Leivi^ V. BranlhwaUe (1831), 2 B i*!: Ad. 437 ; 34 Digest 513, 117 ; 

Keyse v. Powell (1853), 2 Iv & B 132, at p 141; 32 Digest 438, 

1090. This does not motui that the owner has no remedy, but only 
that his remedy is not in an action of trespass. 

(k) Qoodtitle d. Chester v. A/Aer (1757), 1 Burr. 133; 34 Digest 015. 

139; Northampton Corporation v. Ward (1745), Wils. 107, at p. 114; 

33 Digest 544, 246. 
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Art. 36 

Possession 
by relation 

Mesne profits 


upon it, as, for instance, by throwing stones on to it, or 
erecting a bridge over it, may therefore be maintained by 
the owner of the soil (/)* 

Normally, the possessor is in actual possession when the 
trespass is committed, but even a person who is not in actual 
possession at the time of the trespass may maintain trespass, 
if at the time of the trespass he was entitled to immediate 
possession, and at the time of action brought he has actual 
possesion. His possession is then said to relate back in law 
to the time when the title arose, and he is considered as in 
possession from that time for the purposes of his action (m). 

This is the principle upon which ‘‘ mesne profits ” are 
recoverable. Where, for instance, a person, being entitled 
to the possession of land, brings an action to recover it and 
succeeds in his action, he is entitled to recover in an action 
of trespass for mesne profits such damages as he has suffered 
by being kept out of possession from such time as his right to 
possession accrued up to the time when he recovered posses¬ 
sion ; and this he is enabled to do by reason of the doctrine 
of possession by relation. 


Art. 37.—Possession sufficient to maintain 
an Action of Trespass 

(1) Actual possession of land suffices to main¬ 
tain an action of trespass against any person 
wrongfully entering upon it. 

(2) Entry upon land in the actual possession of 
another, though primd facie a trespass, may be 
justified by one who proves that at the time of 
entering either he himself was lawfully entitled 
to the immediate possession of the land, or some 
third person was so entitled and he entered with 
the authority of that person. Otherwise, the 
fact that a third person was lawfully entitled 

{l) Every v. SmUh (1857), 26 L. J. Ex. 344; 43 Digest 380, 71. 
And see p. 76, ante. 

{m) Anderson v. Radchffe (1868), El. Bl. & El. 806; 21 Digest 544, 
1196 ; Ocean Accident and Quaranlee Corporation v. Ilford Gas Co., 
[1906] 2 K. B. 493; 36 Digest 394, 1363; distinguished in Elliott v. 
Boynton, [1924] 1 Ch. 236 ; 31 Digest 663, 7003. 
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to the possession of the land and the plain- Art. 37 
tiff’s possession as against that person was — 
therefore unlawful is no defence to an action 
of trespass* 

Explanation.— -The importance ui the above rules lies Defendant 
in the fact that when the plaintil! in an action of trespass to 
land has proved that he is in po.'>session of the land, he need 
prove nothing more, not even that he is iightfully in posses¬ 
sion ; and further a mere wrongdoer cannot defend himself 
by proving that the plaintiff’s possession was wrongful as 
against somebody else, or, as it is put. a mere wTongdoer 
cannot set up the jus tertii, a rule which also applies to the 
case of trespass to goods (n). 

The matter, however, is different where the defendant is Ltt>€rum 
himself entitled to the immediate possession or is claiming 
under one who is so entitled : for a person who is in wrongful 
possession cannot treat the person rightfully entitled to 
possession as a trespasser, if he enters upon the land by 
himself or by any servant or agent (o). Accordingly, such 
a person may, if sued in trespass, justify his entry, and at one 
time this justification was pleaded by the plea known as 
liberum tenemerUwn, and in many cases this is a convenient 
way of trying the question of title to the land. 

A person who so enters must do so peaceably, and if he Forcible 
enters forcibly he may be indicted under the Act against 
Forcible Entries, 1381 ip) ; but the mere fact that he has 
infringed the provisions of this statute will not make his 
entry actionable at the suit of the person in wTongful posses¬ 
sion of the land {q). 

Moreover, when the person thus entitled has re-entered, Tit draws to 
the possession vests in him, and the person on whom he 

^ ’ y possession 

entered becomes a mere trespasser and may be treated as 
such in all respects (r), for, as has been said, “ if two persons 
are in possession of land, each asserting his right to it, then 

(n) See Article 45, post. 

(o) Taonton v. ('ostar (1797),^ 7 'ronn Rop. 4111 ; 31 Digest 547, 

693S. 

ip) 5 Rich. 2, Statute 1, ch. 7 (10 Halsbury’s Statutes 310). 

{q) Hernmings v. Stoke Voges Golf CUtb, [1920] 1 K. B. 720 ; 43 
Digest 396, 179. 

(f) Butcher v. Butcher (1827), 7 B. <fc C. 399 ; 43 Digest 387, 121. 

O.T. 6 



82 

Art. 37 


Only the 
person 
entitled to 
the imme- 


sion or one 
claiming 
under him 
may enter 


Illustiations. 

Oraham v. 
Peat 


Hemmings v. 
8toke Pages 
Golf Club 


TRESPASS TO LAND AND DISPOSSESSION 

the person who has the title to it is to be considered in actual 
possession and the other person is a mere trespasser ” (s). 

It must be remembered, however, that it is only the person 
entitled to the immediate possession (or those claiming under 
him) wlio can justify entering upon land in the occupation of 
another. If, for instance, the owner of the land has leased 
it, and that land is in the possession of someone other than 
the lessee, the landlord cannot justify entering, for it is the 
lessee and not he who is entitled to the immediate possession 
as against the person actually in possession (t). And where 
the person entering is not himself entitled to the immediate 
possession but justifies as claiming through a person who is 
so entitled, the authority of that person must be proved (u). 

(1) The plaintifl waa in posseaaion of globe land under a k'ase, 

which by virtue of the provisions of a statute ndatin^s: 
to the leases of benefices was wholly void. It was held 
nevertheless that his possession was sufliciont to inamtam 
trespass against a wrongdoer, for, ‘‘ any poss(\ssion is a 
legal possession agauist a wrongdoer ” (a). 

(2) The plaintiff, who had been in the service of the de¬ 

fendants, was on the termination of that ser\'ice given 
notice to quit a house which belonged to the defendants 
Ho refused so to do and thereupon the defendants by 
their servants and agents forcibly entered the house, 
ejected the plaintiff and his family and removed his 
furniture therefrom. It w^as held, in an action for 
trespass by the plaintiff, that the defendants were 
justified in entering as being entitled to the immeiliato 
possession of the house, that on their entering the pos¬ 
session of the liouse vested in them and thereupon the 
plaintiff became a trespasser and the defendants therefore 
were entitled to eject him. It was further held that 
the fact that the entry was forcible and therefore rendered 
the defendants liable to indictment did not affect the 
position in civil proceedings (6). 


{s) Jones V. Chapman (1849), 2 Ex. 803, at p. 821 ; 43 Digest 406, 
284. 

(0 Ryan v. Clark (1849), 14 Q. B. 65 ; 43 Digest 407, 299. 

(z^) ('hamhcrs v. Donaldson (1809), 11 East 66 ; 43 Digest 408, S02. 
{a) Oraham v. Peat (1801), 1 East 244 ; 19 Digest 505, 3635. 

(b) Hemmings v. Stoke Pages Golf Club, [1920] 1 K. B. 720; 43 
Digest 395, 179. 
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Art. 38.—Trespasses by Joint Owners Ait- 38 

Joint owners can only sue one another in 
trespass for acts done by one inconsistent with 
tlic rights of the other (c). 

Explanation. Amon^ sucli ads may he mentioned the Ordinary 
destruction of buildings (d), carrying off of soil (c), and ex- 
pclling the plaintiff from his occupation {/). 

}]ut a joint owner of a (*oal mine may get the coal, or Co-ownera 
licensf' another to get it, not appropriating to himself more of mines 
than his share of the proceeds ; for a coal mine is useli'ss 
unless workial (//). If inoie than tlu' <ippropriale share he 
takiui th<‘ rimK'dy of the co-owner is not an action in tort for 
trespass, hut an <iction for .in account (A). 

Art. 39.- Remedies other than by Action 

(1) One who is in possession of land may 
forcibly turn out another who wrongfully enters, 
using no more force than is reasonably necessary. 

(2) When animals or other chattels are wrong¬ 
fully upon land the person in possession may 
distrain them damage feasant. 

Explanation.- As to forcibly ejecting a trespasser, see Distress 
ante, Article 2“). In the case of animals or other 
found trespassing, the law gives the person in possession of 

(c) See Jacobs v. Seward (1872), L. R. 5 H. L. 404 ; 43 Dii^est 391, 

IJ6. This and the cases cited m the following notes related to tenants 
in common. There is now no such thing as a legal tenancy m common, 
bfit the principles laid down in the cases will apply to cases of joint 
tenancy, a form of co-ownership which still exists. 

(d) Cresswell v. lhd{}es (1802), 1 H. k C. 421 ; 43 Digest 405, 2S0. 

(0 Wilkinson v. Haygarth (1847), 12 Q. B. 837 ; 43 Digest Ul, 3W 

iJ) Murray v. Hall (1840), 7 C. B. 441 ; 43 Digest 390, 143 ; Stedman 

V. Smith (1857), 8 E. & B. 1 ; 7 Digest 298, 226, This last case related 
to a party wall, of which the plaintiff and defendant were tenants m 
common. At the present day, however, in such a case the party 
wall must be taken to be severed vertically into two strips, one belongmg 
to each of the adjoining owners, with cross rights of support and user 
(Law of Property Act, 1925, ss. 38-39, Sched. 1, Part V ; 15 Halsbury’s 
Statutes 215, 400). As to the previous law, see Watson v. Gray (1880), 

14 Ch. D. 192 ; 7 Digest 299, 229. 

’ {g) Job V. Potton (1876), L. R. 20 Eq. 84 ; 34 Digest 655, 554. 

{h) Jacobs V. Seward, supra. 
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Art. 39 the land the right to seize and detain them in order to compel 

- the owner to make reasonable compensation for the damage 

done (i). The right must be exercised before the animals 
have left the land; they cannot be seized after they have 
done so. There is no power of sale, and while detained the 
animals must be properly supplied with food and water; 
and the power of detention is only in respect of the actual 
damage done by the offending animal, either to the land 
itself or to other animals on the land (such as damage caused 
by one horse kicking another) (/:). This remedy is not, 
however, available where animals are being actually tended ; 
in such case the person injured must bring his action. A 
somewhat analogous remedy is allowed in the case of animals 
fera^ mluroi reared by a particular person. In such cases 
the law, not recognising any property in them, does not make 
their owner liable for their trespasses, but any person injured 
may shoot or capture them while trespassing. Thus, at 
common law, I may kill pigeons coming upon my land, but 

1 cannot sue the breeder of them (?). 

SECTION IL—DISPOSSESSION 

Art. 40.—Definition 

Dispossession or ouster consists of wrongfully 
withholding the possession of land from the rightful 
owner. 

Explanation. —This wrong may be committed by a 
person wrongfully taking possession of the land or by wrong¬ 
fully keeping possession of it after the expiration of a lawful 
possession, e.g. after the expiration of a lease under which the 
land was held. 

Speciiic Since the Judicature Act, 1873, the remedy for this wrong 

remedy an action for the recovery of land wherein the plaintiff 

(0 See Green v. Duckett (1883), 11 Q. B. D. 275; 18 Digest 447, 
1836 \ Arnbergate Rail. Co. v. Midland Rad. i'o. (1853), 2 E. ^ B. 
793 ; 18 Digest 444, 1813, where a locomotive was distrained. 

[k) Roden v. Roecoe, [1894] I Q. B. 008 ; 43 Digest 425, 500. 

{1) llannarn v. Mockett (1824), 2 B. & C. {K14, per Bayley, J. ; 

2 Digest 209, 48. But the killing may amount to a criminal offence 
by the Larceny Act, 1861, s. 23 ; Cottenll v. Penn, [1936] 1 K. B. 63 ; 
Digest Supp. 
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claims possession of the land. The old remedy was the Art. 40 

action of ejectment, a fictitious proceeding, which was - 

abolished by the Common Law Procedure Act, 1852 (w). 

A successful plaintiff gets a judgment for possession and 
mesne 'profits, i.e. damages for the profits of the land which 
the plaintiff has lost whilst the defendant was wrongfully 
in possession, and for any damage done to the land by him 
whilst he was in possession (n). 


Art. 41.—Onus of Proof of Title 

The law presumes possession to be rightful, 
and therefore the claimant must recover on the 
strength of his own title, and not on the weakness 
of the defendant’s (o). 

Explanation.—-The above rule should be compared with Possession 
that given in Article 37. The person in possession of land 
is no more required by law to prove that he is rightfully in 
possession when sued in an action for the recovery of that 
land than he is when he himself brings an action for trespass 
to the land, and the person who seeks to deprive him of his 
possession must prove his right to do so as strictly as a 
person who seeks to justify his entry upon the land under a 
plea of liberum tenementum. 

Where the claimant relies solely upon a paper title, that is DooumenUry 
to say, upon deeds, wills and other instruments to prove his 
right to the possession of the land, the application of the 
rule presents no difficulty. He must prove his title strictly, 
otherwise the defendant is entitled to judgment (p). 

It sometimes happens, however, that the claimant himself Possessory 
has no paper title and seeks to rely upon possession by himself 
or those through whom he claims. Where that possession 
has lasted a sufficient time, which used to be twenty and is 
now twelve years (q), to give him a possessory title, that is 


(m) 13 Halsbury's Statutes 1171. Soe Blackstone’s Commentaries, 
III, 19&-207, for an account of the old action of ejectment. 

(n) See p. 80, ante, 

(o) Martin v. StracJian (1744), 6 Term Rep. 107, n. ; 18 Digest 8, J?' 
ip) Roe V. Harvey (1769), 4 Burr. 2484. 

(g) See the following Article. 
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Art. 41 quite sufficient (r) ; and even if that possession has not lasted 

- so long, it will still be 'primd facie sufficient to enable the 

claimant to recover the land from a mere wrongdoer, that is 
to say, one who has no title to the land himself ( 5 ), or, what 
amounts in effect to the same thing, is precluded by the laws 
of evidence from proving that he has a title (t). 

The Much more difficult is the question whether the defendant 

Jus tertn tcrtU, that is to say, displace 

the 'primd facie presumption of title which possession, even 
for a short period, raises in favour of the claimant, by proving 
that some third party, through whom the defendant does 
not claim, is really entitled to the land, and so defeat the 
claim of the claimant to recover the land from him. Eminent 
authorities favour the view that he can (w), but there does 
not appear to be any express decision to this effect. It has, 
indeed, been held that where the claimant’s own evidence 
establishes that some third party is really the party entitled 
to the possession of that land, he wiU not be able to recover 
from the defendant in possessioa (a); but this is not the 
same thing as saying that a defendant who is a mere wrong¬ 
doer is entitled to give this evidence himself, where the 
claimant’s evidence merely shows a 'primd facie right by 
reason of his possession. 

Estoppel Occasionally the position is modified by virtue of the 
operation of the rule of estoppel. Where, for instance, the 
relation of landlord and tenant exists, and the landlord is 
seeking to recover the land, all he need prove is the expiration 

(r) Denn d. Tarzwell v. Barnard (1777), 2 Cowp. 595 ; 38 Digest 737, 
^23 ; Doe d. Harding v. Cooke (1831), 7 Bing. 348 ; 32 Digest 485. 
1477 \ and cf. Re Atkinson and HorselVs Contract, [1912J 2 Ch. 1 ; 40 
Digest 153, 1219. 

[s) Allen V. Rivington (1670), 2 Wras. Saunders (od. 1871), 359 ; 44, 
Digest 436, 2629 (which appears to be correctly decided, de.spite her 
criticism of the learned serjeant); Doe d. Hughes v. Dyeball (1829), M. & 
M. 346 ; 38 Digest 782, 1156 ; Doe d. Humphrey v. Martin (1841), Car. 
& M. 32 ; Damson v. Cent (1857), 1 H. & N. 744 ; 38 Digest 782, 1158; 
Asher v. Whitlock (1865), L. R. 1 Q. B. 1 ; 32 Digest 488, 1498, 
approved in Ferry v. Chssold, [1907] A. C. 73 ; 38 Digest 782, 1155. 

(i) Doe d. Smith v. Webber (1818), 1 A. & E. 119; 44 Digest 840, 
6937. 

(n) See Salmond on Torts, 9th ed., pp. 224-225. 

(a) Doe d. Carter v. Barnard (1849), 13 Q. B, 945 ; 38 Digest 782, 
1152. It 13 further to be observed that in this case the defendant did 
give evidence of some title, viz. a mortgage from a person who had 
onginally owned the land but whose title was statute barred. It was 
by reason of the plamtiff proving this last fact that he proved too 
much. Even so, the decision has been criticised. 
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of the tenancy ; he need not prove his title, for a tenant in Art, 41 

general cannot dispute his landlord’s title (6), unless a defect - 

in the title appears on the lease itself (c). Nevertheless, tlie 
tenant may show that his landlord’s title has expired or 
been terminated by assignment, surrender, or otherwise (d). 

The same principle is applicable to a licensee or servant, each 
of whom is estopped from disputing the title of his licensor or 
master (e). Similarly, when different parties claim through 
the same instrument, none of them may as against any other 
party dispute the validity of that instrument (/). The 
principle, however, does not apply where ditlerent parties 
claim through different instruments, though granted by the 
same person. Thus where the plaintiff claims unoer a 
grant from A. in 1918, and the defendant under a grant 
from A. in 1924, the latter may show that A. hud no legal 
estate to grant m 1918 (//). 

(1) The })lamtilT’s father received tlie nait of certain jiremises IlluNtratioru: 

from 1797 to 1811 and the plaintiff hinwdf received the XJoed. 
rent from 1816 to 1819. The defendant liad been in Ilardu^ev. 
possession of the premises for ten yi ars from 1819. C’ooAt 
Hold, that the plaintiff was entitled to recover from 
the defendant (h). 

(2) W. enclosed land from the waste of a manor and built a Asher v. 

housf 3 upon it in 1850 and remained m occujiation till Whitlock 
his death in 1860. By his will 1x3 devised the house and 
land to his wife for lier life as long as .she remained his 
widow, and after her death or s(‘cond marnatje to his 
daughter m h'o. Tdie widow and daughtm’ continued to 
reside m the hou>e and in Apiil, 1861, the widow married 
the defendant, and all three then re-^ided m the house. 

The daughter died in February and the widow" in Ma^, 

1863. Idle plaintiff, as heir at huv of the daughter, issiu'd 

[b) Doe d. Knight v. Sniythe (1815), 4 M & S 347 ; 30 Digest 348, 

70 , Delaney v. Fox (18r)7), 2 C. H. N S 76S , 31 Digest 550, bOOS. 

(c) iSaunders v. Mi in/iniithi i (1865), 3 II. A (' 902, 21 DigO'^L 249 
749. 

{(i) Doe (1. Marriott v. Fdivaid.s (1834), 5 B. X' Ad. 1065 ; 31 Ingest 
473, 6205; Walton v. WcUrrIiouse (1672), 2 Wins. Sauiideis, 420. 

(e) Doe d. Johnson v. Haytup (1835), 3 A, *1' K 188 ; 30 Digest 354, 

156 ; Tamer v. Doe d. Bennett (1842) ; 9 M. A' W. 643 ; 31 Digest 37, 

1H54 ; (Wossley v. Dixon (1863), 10 If. Ij. C. 293, at p. 304 ; 34 Digest 
681, 1609. 

(/) DaUon v. Fitzgerald, 118971 2 Ch. 86 ; 21 Digol 282, 9S7. 

(g) Doe d. Oliver v. Fowdl (1834), I A. & B. 531 ; 38 Digest 777, 

1125. 

{h) Doe d. Harding v. ('ooke (1831), 7 Bing. 346; 32 Digest 486 
1477. 
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a writ in April, 1865, claiming possession of the premises 
from the dofendant who had continued to occupy them, 
and it wiis held that the plaintiff was entitled to re¬ 
cover (0- 

It will bo observed from the above case, that a person 
in peaceable possession of land has, as against everyone 
but the true owner, an interest capable of being in- 
herited, devised or conveyed : and the time during which 
he is in possession is available to his assignee or heir. 

(3) The defendant forcibly entered a room in a house and took 
possession of it. The plaintiff brought an action to 
recover the room and proved a lease to him of the house 
and a year’s possession thereunder. It was held, that 
this was sufficient evidence of title against a mere wrong¬ 
doer, and it was unnecessary to prove title in the demising 
parties to the lease (k). 

The result might perhaps have been different if it 
had been shown that the lease was void and the possession 
thereunder illegal (/). 


Art, 42,—Limitation 

No person can make an entry or bring an action 
for the recovery of land but within twelve 
years {m) or make a distress or bring an action 
for the recovery of rent but within six years (^) 
after the right so to do shall have accrued to the 
claimant, or to the person through whom he 
claims. 

Explanation, —When any person in possession of lands or 
rents gives to the person, or the agent of the person entitled 
to such lands or rents, an acknowledgment, in writing and 
signed, of the latter’s title, then the right of such last-mentioned 
person accrues at, and not before, the date at which such 
acknowledgment was made, and the statute begins to run as 


[i] Asher v. Whtlock (1866), L. R. 1 Q. B. 1 ; 32 Digest 488, 1498. 

(k) Doe d. Hughes v. Dyeball (1829), M. & M. 346 ; 38 Digest 782, 
1156. The facts are stated rather differently in 3 C. & P. CIO, but are 
equally useful as an illustration. 

(l) See Doe d. Crisp v. Barber (1788), 2 Term Rep. 749. 

(m) Limitation Act, 1939, ss. 4 (3), 31 (5) ; Brassington v. Llewellyn 
(1858), 27 L. J. Ex. 297 ; 32 Digest 484, 1469. The owner of the legal 
estate must, however, be a party to the action : Allen v. Woods (1893), 
68 L. T. 143 ; 21 Digest 192, 386. 

(n) Limitation Act, 1939, ss. 17, 31 (1), (6). 
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from that date (o). Disability of the plaintiff or fraud on the Art. 42 

part of tlie person setting; up the statute or of some one - 

throuj^h whom h(* claims may also postpone the time from 
which the statute runs. As to these last two matters, see. 

Articles 141 anrl 142, post. 

The period in the case of the Crown and ecclesiastical and Ecclesiastical 
eleemosynary, i.e. charitable, corporations is thirty years (p). corporations 

The effect of the Limitation Act is not merely to bar The statute 
the remedy of the owner of the land but entirely to 
extinguish his title {q). If, therefore, he allows an 
intruder to remain in possession of tb<‘ land, wthout 
acknowledgment, for the statutory piTiod, he will cease 
to be, and the intruder will become, tlie owner of the 
land (r). If, however, an intruder goes out of possession of 
land before acquiring a statutory title and none other tak^^s 
possession, the statute ceases to run against the true owner 
and his title therefore remains unaffected, even though he 
himself does not actually retake possession until after the 
expiration of the statutory period, and if after an interval 
a second intruder enters, the statute begins to run afresh 
from the date of the entry of the second intruder (s). 

The position is curious where during the statutory period 
the land is successively but continuously held by different 
intruders claiming independently of each other. In such a 
case the original owner’s title will be extinguished at the 
(‘xpiration of the statutory period and the first intruder 
becomes the owner, and may recover the land from the 
second intruder ; but he must take steps to do so before the 
expiration of twelve years from the date on which he quitted 
possession ; if he does not, the second intruder becomes the 
owner of the land (t). 

(o) Limitation Act, 1939, ss. 23, 24. 

ip) Limitation Act, 1939, h. 4 (1), (2). In action to recover foreshore 
by tho Crown, tlie period is sixty years. 

iq) Limitation Act, 1939, s. 10. 

(f) See Re Atkxnson and HorseWs Contract, [1912J 2 Ch. 1 ; 32 Digest 
487, im. 

{8) Limitation Act, 1939, s. 10: see Agency Co. v. Short (1888), 

13 App. Cas. 793 ; 32 Digest 433, 1065 ; Chesliii-e’s Modern Real 
Property, 4th ed., pp. 804-805. 

(0 See Dart on Vendors and Purchasers, pp. 400-409, and Dalton v 
Fitzgerald, [1897] 2 Ch. 86 ; 32 Digest 489, 1612, 
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Art. 43 
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Art. 43.— Commencement of Period of 
Limitation 

The right to make an entry or distress, or to 
bring an action for the recovery of land or rent 
accrues (a) in the case of an estate in posse.ssion, 
at the time of dispossession or discontinuance of 
possession of the profits or rents of lands, or of the 
death of the last rightful owner (u) ; and, (b) in 
respect of an estate in reversion or remainder or 
other future estate or interest, at the determina¬ 
tion of the particular estate. But a reversioner 
or remainderman must bring his action within 
twelve years from the time when the owner of 
the particular estate was dispossessed, or within 
six years from the time when he himself becomes 
entitled to the posses.sion, whichever of these 
periods may be the longer (a). 

Explanation. —Discontinuance doe.s not mean mere 
abandonment, but rather an abandonment by one followed 
by actual possession by another (6). Therefore, in the case 
of mines, where they do not belong to the surface owner, the 
period cannot commence to run until someone actually works 
them ; and even then it only commences to run qwl the vein 
actually worked (c). 

As to what acts constitute dispossession, sec lAtlledak v, 
Liverpool College {d). 

The person entitled to the land may prevent the statute 
from running against him by entering upon the land, and so 
resuming possession of it, even for a short time, but such 
entry must be made ammo possidendi and be sufficient to 


(u) Limitation Act, 1939, s. 5 (1), (2). 

(а) Limitation Act, 1939, 8 0(1), (2). 

(б) See Smith v. Lloyd (1854), 9 Ex. 562; 32 Digest 433, 1064 
('annon v. Riminyton (1852) 12 C. B. 1 ; 32 Dige.st 446, 1149 ; Ayency 
Co. V. Short (1888), 13 App. Cas. 793 ; 32 Digest 433, 1005. 

(c) See Low Moor (Jo. v. Stanley (Joal (Jo. (1876), 34 L. T. 186, 187 ; 
34 Digest 618, 777; AalUonv. Stock QCh.'D.,^tp.l2Q ; 34 Digest 
660, 475. 

{d) [1900] 1 Ch. 19 ; 19 Digest 94, 575. 
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Art. 43 


disturb the possession of the person in possession. Other¬ 
wise the entry will not be sufficient; and in jiarticiilar what 
us(‘d to be known as ‘‘ continual claim,” that is to say, actual 
entry by the person legally entitled, or his agent under a 
power of attorney, upon the land made peaceably and re¬ 
peated in the space of every year and a day, is no longer 
elfective to prevent the statute running {e). 

(1) When, therefore, a lord of a manor entered a hut wr(>ng- initiation: 

fully built upon Borne land, part of the manor, wlueh had 
b('en meloHod by the defendant, btatinv that he took ^ 
])osb(‘ssion in his own rii^ht and removtal a stone fiom (7arr<6(?.5 
the wall and part of the fence, hut did no more, it was 
h(dd that thts was not a suhicient (*ntr;y (/j. 

(2) Jiut wheio the plaintiff entered a hou.se which had been Raiidall ^. 

occupied by the dehaidant for soino \oars without Skvens 
jiayin^' nuit, turned out the dehuidant and his family 
an<l nunoMsl the j^reater part of the furniture, it was 
hi'ld that this entry was sufhcient, thoufth the defendant 
resuined his occujiation of the house on the following 
day (g). 


(p) laiiutation A(t, 1939, s. 13 

{J) Doc d. lidkf r V. ('oouiJx'H (IS.*)!)), 9 C B 711 , 32 Diee-^t 450. 
/222 

(;/) Randall w Sttunn (1853), 2 K A B. Oil ; 32 Digest 150, 1220; 
(f iSulliihj V. RroU(jhton, [18931 .\ (’. 550 ; 32 Digast 450, 1210 
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Art, 44.—Definitions 

There are three specific torts in respect of the 
possession of goods : 

(i) Trespass, which consists in (a) wrongfully 

taking goods out of the plaintiff’s pos¬ 
session, or (b) forcibly interfering with 
them whilst they are in his possession ; 

(ii) Detention of goods or detinue, which 

consists in wrongfully detaining from the 
plaintiff goods to the immediate ])os- 
session of which he is entitled ; 

(iii) Conversion, which consists in the defen¬ 

dant’s wrongfully converting to his own 
use and depriving the plaintiff perma¬ 
nently or for an indefinite time of goods 
to the use and possession of which the 
plaintiff is entitled, as by taking them 
away, detaining them, destroying them, 

92 
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delivering them to a third person, or Art. 44 
otherwise dealing with them in a manner 
adverse to the plaintiff and inconsistent 
with his right to the use and possession of 
them. 

Explanation. —The torts above enumerated fall into 
two classes, (a) disturbing another in the possession of his 
goods for which the action of trespass is the appropriate 
remedy, and (b) violating his right of property in them. 

Frequently both kinds of tort are committed, as when one 
wrongfully takes goods out of the possession of another and 
sells them or otherwise deals with them in a manner in¬ 
consistent with the plaintiff’s right to them. 

In such cases the plaintiff may elect his remedy: and Trespajw 
when the substance of liis action is to recover the goods or 
their full value as damages, he usually ignores the trespass 
and brings his action in the form of an action of detinue or 
conversion. But the remedy given to a person who is 
disturbed in the possession of his goods is given independently 
of his right of property in them and is an extension of that 
protection which the law throws round the person (a). 

It is therefore actionable merely to drive a man’s cattle 
away from a place in which he has lawfully put them, or 
to scatter the papers on his writing desk about his room, 
and in appropriate cases exemplary damages may be given 
for such an act, even if no actual injury is caused to the 
goods (b). A fortiori it is a trespass deliberately to injure 
the goods of another by any direct interference with them, 
such as striking his horse with a whip, beating his dog (c), 
or throwing a stone through the windscreen of his motor 
car. By a slight extension of this principle it is considered 
a trespass to damage goods by some negligent act, such as 
negligently driving a motor car so that it collides with 
another’s. In the latter case, however, the substance of 
the action is the damage to the goods and probably nothing 


{a) Rogers v. Spence (1844), 13 M. & W. 571, at p. 581 ; 5 Digest 
972, 7964; of. Murray v. Secretary of State for India (1931), 171 
L. T. Jo. 308 ; Digest Supp. 

(6) See Owen and Smith {Trading as Nuagin Car Service) v. Reo 
Motors {Britain), Ltd. (1934), 161 L. T. 274 ; Digest Supp. 

(c) Dand v. Sexton (1789), 3 Term Rep. 37. 
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Justification 


in the nature of exemplary damages would ever be given, 
though in cases of deliberate and wilful injury they might be. 
It seems too that there must be either intention to interfere 
or negligence and the merely accidental touching of the goods 
does not constitute an actionable trespass, even though the 
goods are damaged {d). But to take another’s goods by 
mistake, as by taking another’s umbrella in mistake for one’s 
own, or driving off another’s sheep with one’s own without 
realising that they have got into the flock (e), is a trespass. 
Generally too, wiien the trespass consists in actually taking 
the goods, the innocence of the trespasser’s intention is not 
a defence : at any rate it is for him to justify the interference. 

Thus where the sister-in-law of A. immediately after his 
death removed some of his jewellery from a drawer in the 
room in which he had died to a cupboard in another room, 
in order to ensure its safety, and the jewellery was subsequently 
stolen, it was held that the sister-in-law had been guilty of a 
trespass and it was no defence that she had removed the 
goods bona fide for their preservation, and she was con¬ 
sequently held liable for nominal damages. It was suggested, 
however, that if the removal was in fact reasonably necessary 
for their preservation and was earned out in a reasonable 
manner that might have been a good defence (/). 

On the other hand the finder of a lost chattel does not 
commit a trespass by taking it into his possession (unless, 
indeed, he takes it intending to misappropriate it when he 
knows, or can by reasonable inquiries ascertain, who the 
owner is) and does not commit a tort by merely warehousing 
or otherwise safeguarding it for a reasonable time until the 
true owner be discovered, so long as he is not unnecessarily 
officious {g). 

What is primd fade a trespass to goods may be justified 
as being an act done in defence of one’s self or one’s 
property, whether land or goods, or of some right, such as 
a right of way or of access to the highway, or in exercise of 
a right or under legal process, or re-taking possession of 
one’s own goods, as illustrated by the following examples : 

[d) See antet Article 4. Hoktmv. Mather (1875), L. R. 10 Ex. 261 ; 
2 Digest 232, 216 ; Manton v. Brockltbank, [1923] 2 K. B. 212, at p. 
229 ; Digest Siipp. 

(e) See R. v. Riley (18^3), Dears. 149 ; 43 Digest 419, 427. 

If) Kirk V. Gregory (1876), 1 Ex, D. 55 ; 43 Digest 428, 527. 

{g) See per Blaokbubn, J., in Hollins v. Fowler (1875), L. R. 7 
H. L. 757, at p. 766 ; 43 Digest 471, 102. 
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(1) A dog chasing sheep or deer in a park, or rabbits in a Art. 44 

warren, may be shot by the owner of the property if _ 

they cannot be saved otherwise (/i). But a man cannot Defence of 
justify shooting a dog on the groimd that it was chasing property 
animals Jem naturae {i), unless it was chasing game in a 
preserve, in wliich case, it seems, it may bo shot in ordor 
to preserve the game, but not after the game are out of 
danger (A;). So too I may use reasonable force to remove 
or drive away trespassing animals from my land : but I 
am liable in trespass if I use an unreasonable amount of 
force, as, for instance, by chasing trespassing sheep with 
a mastiff dog (/). 

(2) If a man places his horse and cart so as to obstruct my Defence of 

right of access from my premises to thf' highway, I may other rights 
remove them and if necessary use force for that pur¬ 
pose (m). 

(3) A trespass committed in the exercise of a man’s own rights Exercise of 

is justifiable. Thus seizmg the goods of another imder legal right 
a lawful distress for rent or damage feasant is lawful. 

(4) Due process of law is a good justification, as for example Process of 

levying execution under a writ of fieri facias. If such a 
writ is issued irregularly, it must be set aside before 
any action can be brought for seizing goods under it; 
otherwise it is conclusive justification for the seizure (n). 

If, however, the writ is an absolute nullity, as when it 
IS issued after the judgment debt has been satisfied, it is 
of no avail: and to seize goods imder it is in itself a 
trespass and it is not necessary for the plaintiff to prove 
either mahce or negligence (o). 

(5) The owner of goods also may justify takmg them out of the Recaption 

possession of a person who as against him is wrongfully 
in possession of them. As to this see Article 51. 

On the other hand the actions of detinue and con- Detinue 
version (p) are the remedies appropriate to a case where the 

(h) Wellif v. Head (1831), 4 C. & P. 568 ; 2 Digest 214, 103. 

(0 Verc v. Lord Candor (1809), 11 East 668 , 2 Digest 214, 101. 

[k) Read v. Edwards (1864), 17 C. B. N. S. 245 ; 2 Digest 227, 187. 

(/) King v. Rose (1673), 1 Freem. K. B. 347 ; 2 Digest 214, 07. 

(m) Slater v. Swann (1730), 2 Stra. 872 ; 43 Digest 420, 439. 

{n) Hujfer v. Allen (1866), L. R. 2 Ex. 15; 21 Digest 458, 399. 

(o) Cliesold V. Cratchley, [1910] 2 K. B. 244 ; 21 Digest 467, 393. 

{p) The action of conversion was also called “ trover,” for originally 
it was based upon the fiction that the plaintiff had lost the goods and 
that the defendant had found them, and, on being asked to return them, 
had refused so to do and so converted them to his own use. The 
original actions for torts to goods were trespass and detinue ; the 
action of trover was invented later. At one time it did not lie when 
trespass lay, but this ceeised at an early period to be the law, and 
consequently trover was brought in a great number of cases where 
trespass could also have been brought. For a history of the action of 
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plaintiff's right of property is infringed: for the right to 
possession, which is the right infringed when the defendant 
wrongfully detains the plaintiff’s goods from him or otherwise 
deals with them m any manner inconsistent with his rights, 
is a right of property and this infringement of the right of 
])roperty may or may not follow a wrongful taking of the 
goods out. of the possession of the plaintiff. 

The principal distinction between detention and conversion 
is in the remedy sought. 

When the defendant has got possession of the plaintiff’s 
goods (whether wrongfully in the first instance, or by keeping 
them wrongfully after having lawfully obtained possession) 
the plaintiff can sue either for wrongful detention or for 
conversion, but generally an action for detention is 
brought where the defendant is at the time of action brought 
in wrongful possession of specific goods, such as a horse or 
a picture, which the plaintiff wishes to have returned to him. 

Conversion is the appropriate remedy where the plaintiff 
seeks merely to recover as damages the value of goods of 
which the defendant has deprived him. Thus, it is the 
proper remedy where the defendant no longer has possession 
of the goods, or where they cannot be identified, such as so 
many bushels of corn, or so much coal. 

Actions for conversion or detention of goods are often 
brought to try title to goods, and, if the plaintiff proves his 
title, it is no defence that the defendant thought he himself 
had a good title. Thus, a person who buys A.’s goods from 
B. (thinking they are B.’s), and then, quite innocently, sells 
them to C., is guilty of a conversion, as also is C. 

(6) If ono draws wine out of a cask and fills up tho deficiency 

with water, he converts tho whole cask. He converts 
the wine he draws out by taking it, and the romamder by 
turning it into something different, and so destroymg it (g). 

(7) So, agam, if a sheriff sells more goods than are reasonably 

sufficient to satisfy a writ of fieri facias^ he will be liable 
for a conversion of those in excess (r). 

(8) Again, where the owner of household furniture assigned it 

by bill of sale to the plaintiff, and subsequently employed 


trover see Salinond on Torts (9th ed.), pp. 302 et stq. ; and the judg¬ 
ment of Martin, B., in Burroughes v. Bayne (1800), 5 H. & N. 296, at 
p}) 300 et seq.; 43 Digest 471, 106. 

{q) Richardson v. Atkinson (1723), 1 Stra. 676 ; 43 Digest 479, 167. 
(r) Aldred v. Constable (1844), 6 Q. B. 370, at p. 381 ; 21 Digest 
613, 898. 
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the defendants (who were auctioneers) to sell it for her Art. 44 

by auction, and they sold and delivered possession to _ 

the purchaser from them, they were held liable, although Consolidated 
they knew nothing of the bill of sale (s). It is important, Co. v. 
however, to note that the tort there was the delivering Curtis 
of the furniture to the purchaser, and not the mere sell 
ing of it (t), 

(9) It is not necessary, however, that there should in allOait/eyv. 

cases be an actual handling of the goods. Thus where Lyster 
the defendant bought some land on which some material 
belonging to the plaintiff was stored and put up an 
unfounded claim that, by reason of his having purchased 
the land, the material belonged to him and refused to 
allow the plaintiff and a purchaser from the plaintiff to 
remove it, the defendant was held guilty of conversion (w). 

(10) So the purchaser of a chattel (miless it be a negotiable Conversion 

mstnimf'nt (j)) takes it, as a geucial rule, subject to by innocent 
what may turn out to bo defects m the title of the seller purchaser, 
to him (a), and may find himself liable to be sued by the Hollins v. 
true owner, on the general principle that a person who, Folder 
however innocently, obtains possession of the goods of 
another who has been fraudulently deprived of them, and 
disposes of them, whether for his own benefit or that of 
any other person, is guilty of a conversion (6). 


Art. 45.—Possession 

As against a stranger possession is title (c). 

Explanation.—When a person who is not the owner of 
goods is in possession, none but the true owner or those claim- 

(s) Consolidated Co. v. Curtis <&; [1892] 1 Q. B. 496 ; 3 Digest 

47, 320. 

{1) See Lancashire Wmjijon Co. v. Fxtzkugh (1861), 6 H. & N. 502; 
43 Digest 482, 193 ; and per Brett, J,, in Fowler v. Hollins (1872), 
L. R. 7 Q. B. 616, at p. 627 ; 43 Digest 471, 102. 

(u) Oakley v. Lystcr, [1931] 1 K. B. 148; Digest Supp. Cf. Van 
Oppen ds Co. v. Tredegars, Ltd. (1921), 37 T. L. R. 604 ; 43 Digest 

472 , no. 

(a;) As to negotiable instruments see the Bills of Exchange Act, 1882 ; 
2 Halsbuiy’s Statutes 36. 

(а) Sale of Goods Act, 1893, s. 21 ; 17 Halsbury's Statutes 623. 
There are exceptions to this rule, but a discussion of them is beyond 
the scope of a book on the law of torts. They will be found in the 
Sale of Goods Act, 1893, ss. 22-25, and the Factors Act, 1889 ; 17 
Halsbury’s Statutes G24 ; 1 ibid. 37. 

(б) Hollins v. Fowler (1876), L. R. 7 H. L. 757 ; 43 Digest 471, 102. 
(c) The Winkfield, [1902] P. 42 ; 43 Digest 615, 522, where the whole 

of the law on this subject is reviewed. Cf. Article 37. 

U.T. 


7 
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ing under him (d), or acting with his authority (e), may 
challenge the possessor’s right to the goods. No stranger 
may do so, and if a stranger commits a tort with reference 
to the goods he is liable to be sued by the person in possession, 
and if he is sued, he cannot set up the jus tertii against him ; 
that is to say, he cannot in any way or for any purpose take 
advantage of the fact that the plaintiff is not the owner of the 
goods, not even by showing that as against the true owner the 
plaintifi was wrongfully in possession of them. The law 
bids such a one to mind his own business, and will not suffer 
him to enter into any question as to the position between the 
person in possession and others who may have or may claim 
to have some right or title to the goods. In some respects, 
indeed, the person in possession, though not the owner, is 
in a better position than the owner who is not in possession 
of the goods ; for whereas the former can in every case sue 
the wrongdoer, whatever be the nature of the tort committed 
with reference to the goods, and recover full damages as 
fully as if he were the owner, there are cases where the latter 
cannot sue (/). 


(1) Thus in the leading case of Arynory v. Delamirie (g), it was 

held that the finder of a jewel could maintain an action 
and recover its full value against a jeweller to whom he 
had shown it with the intention of selling it and who had 
refused to return it to him. 

(2) On the same principle it has been held that the Postmaster- 

General as bailee in possession of letters delivered to him 
for carriage can recover their value m an action for 
negligence against a wrongdoer, even though ho would 
not himself be liable to the owners for their loss (h). 

(3) Similarly a master of a ship as bailee of the cargo can 

sue for a wrong with reference to it (i); so also can a 
person who has possession of another’s cattle under a 


[d] See Eastern Construction Co., Ltd. v. National Trust Co., Ltd., 
[1914j A. C. 197 ; 3 Digest 105, SIO. 

{e) See Blades v. dhgqs (1865), 11 H. L. C. 621 ; 37 Digest 158, 30. 
Subsequent ratification constitutes authority. 

(/) Gordon v. Harper (1796), 7 Term Rep. 9 ; 21 Digest 501, 757; 
Bradley v. Copley (1845), 1 C. B. 685 ; 43 Digest 497, 361. 

{g) 1 Sm. L. C. 393. 

(Ji) The Winkfield, [1902] P. 42 ; 43 Digest 515, 522, overruling 
Claridge v. South Staffordshire Tramway Co., [1892] 1 Q. B 422 • 
3 Digest 114, 574. 

(i) Moore v. Robinson (1831), 2 B. & Ad. 817 41 Digest 255, 968. 
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contract of agistment {j) or of furniture under a hiring Art. 45 

agreement {k), or the pledgee of goods pawned (/), or an _ 

auctioneer (m), sue the wrongdoer for any tort committed 
with reference to the goods. 

Possession includes, but is not confined to, actual physical Poasession 
possession. A master is in possession of goods, though they 
may be in the actual physical possession of his servant: and 
indeed a servant is not, in contemplation of the law, in 
possession of his master’s goods. He has only the custody 
of them and the master alone is in possession, except in the 
case when the servant receives a thing from a third person 
to hold for his master. Of this the servant is in possession 
until he does some act by which the thing is appropriated to 
the master’s use. Again when goods are in the possession 
of a carrier or of a bailee during pleasure, that is to say of a 
bailee holding under a bailment which is terminable at the 
mere will of the bailor such as a gratuitous loan of the goods, 
the owner of the goods is regarded as in possession of them. 

This is sometimes expressed by saying that the owner in 
such cases is in constructive possession of the goods, but 
perhaps it is more accurate to say that he is given the same 
rights against a wrongdoer as he would have if he were in 
actual possession. 

There are cases, therefore, in which either the bailee or 
the bailor can sue, but where this is so, an action by one bars 
an action by the other (n): and if the bailee sues, he may 
have to account to the bailor for the damages which he 
recovers (o). 

So too where goods are in a warehouse or in a ship and the Constructive 
owner has the documents of title by means of which he can possession 
get actual possession, he is said to have constructive pos¬ 
session. 


(j) Booth V. Wilson (1817), 1 B. & A. 69 ; 3 Digest 62, 59. 

{k) Burton v. Hughes (1824), 2 Bing. 173 ; 3 Digest 113, 367. 

(l) Swire V. Leach (1866), 18 C. B. N. S. 479 ; 18 Digest 292, 279. 

(m) Williams v. Millington (1788), 1 H. Bl. 81 ; 3 Digest 46, 313. 

(n) Lotan v. Cross (1810), 2 Camp. 464 ; 3 Digest 111, 354 ; Nicolls 
V. Bastard (1836), 2 Cr. M. & R. 669 ; 3 Digest 113, 364 ; Manders v. 
Williams (1849), 4 Ex. 339 ; 3 Digest 111, 350. 

(o) Eastern Construction Co., Ltd. v. National Trust Co., Ltd., [1914] 
A. C. 197; 3 Digest 106, 310; The Joanms Vatu, [1922] P. 92; 
Digest Supp. 
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Another kind of possession is possession by relation. 
An administrator or executor is not in a position to sue for a 
wrong done to the possessions of the deceased until he has 
been granted letters of administration or taken out probate. 
If, however, after the death of the deceased and before the 
grant of letters or of probate, some wrong is done to the 
personal property of the deceased, the administrator or 
executor may, after obtaining the grant of letters of adminis¬ 
tration or probate, sue in respect of that wrong. If this were 
not the law, wrongs might be done for which there would be 
no remedy, but for technical reasons it was found necessary 
to justify giving the administrator or executor a right of 
action by the doctrine that his possession related back from 
the time when he was granted the letters or probate to the 
time of the death of the deceased: and it is by virtue of 
this doctrine that he can sue, although at the time when the 
wrong was committed he had neither title nor actual posses¬ 
sion nor the right to immediate possession (p). 


Art. 46.—Possession necessary to maintain 
an Action for Trespass 

(1) To maintain an action for trespass to 
goods, the plaintiff must at the time of the 
trespass have been in possession of the goods. 

(2) Although he cannot maintain an action 
for trespass, the person entitled to the reversion 
of goods may maintain an action for any per¬ 
manent injury done to them (g). 

Explanation.— Trespass being essentially an action for 
the present and immediate violation of the plaintiff’s posses¬ 
sion, not only may the person in possession at the time of the 
trespass bring the action, though he was not the owner of 


(p) Tluirpe V. Stallwood (1843), 5 Man. k (Jr. 760 ; 23 Digest 69, 633. 
{q) Tancred v. Allgood (1869), 4 H. k N. 438 ; 21 Digest 601, 762; 
Lancashire Waggon Co. v. Fitzhugh (1861), 6 H. & N. 602 ; 43 Digest 
482, 193; Mears v. London and South Western Rail. Co. (1862), 11 
C. B. N. S. 860 ; 3 Digest 111, 366. 
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the goods (r), but none but a person in possession may do so (.9). 
And although the owner of goods, if they are in the possession 
of a carrier or bailee at pleasure, is, as already stated (r), 
regarded as in possession of them and may therefore bring 
trespass against one who wrongfully takes them out of the 
possession of the bailee or who damages them when in the 
bailee’s possession (i), yet if his right of possession is sus¬ 
pended, as it is if he has pledged the goods, or has let them 
out on a contract of hiring, or they are in the possession of 
one who has a hen on them as against him, he cannot maintain 
an action of trespass against a wrongdoer (u). The most that 
he can do is to sue for injury done to the goods, and it must 
be one which damages his interest, and be something in the 
nature of a permanent injury (a). 


Art. 47.— Trespassers ab initio 

If one, taking a chattel by authority given him 
by law, abuses his authority, he renders himself 
a trespasser ab initio (b). 

Explanation.—Thus, where the defendant took a horse 
as an estray, as he was authorised by law to do, and then 
worked the horse (which he had no authority to do), he 
became a trespasser ab initio. But the rule only applies 
where the original authority is given by law—not where it is 
given by the parties—and the abuse must be misfeasance, 
not mere nonfeasance (c). 


(r) See the previous Article 

(s) See Young v. Hichens (1843), G Q. B. GOG ; 37 Digest 158, 31. 

{t) Lotan V. Cross (1810), 2 Camp. 4G4 ; 3 Digest 111, 354. 

[u) Gordon v. Harper (1796), 7 Term Rep. 9; 43 Digest 496, 364 (a 
case of conversion, but it applies a fortiori to trespass). 

(o) See cases cited in note (g), p. 100, and compare the position of 
one with a reversionary interest in land, ante, p. 79. 

(b) Oxley v. Watts (1785), 1 Term Rep. 12; 43 Digest 422, 4711 
Harvey v. Pocock (1843), 11 M. & W. 740 ; 18 Digest 368, 1090, ap¬ 
proved Canadian Pacific Wine Co. v. Tuley, [1921) 2 A. C. 417 ; 43 
Digest 396, 170. Compare Article 36. 

(c) Ibid. 
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Art. 48. —Conversion and Detention 

(1) To maintain an action for wrongful deten¬ 
tion the plaintiff must, as against the defendant, 
be entitled to immediate possession at the time of 
action brought. 

(2) To maintain an action for conversion the 
plaintiff must, as against the defendant, have 
been entitled to immediate possession at the time 
of the conversion. 

(3) The judgment in an action for wrongful 
detention is for the return of the goods and 
damages for their detention. 

(4) The judgment in an action for conversion 
is for damages. The measure of damages is as 
a rule the value of the goods at the time of the 
conversion. 

Explanation.—When the plaintifi sues for wrongful 
detention or conversion of goods, the onus is on him to prove 
that he was at the material time entitled to the immediate 
possession of the goods. This onus he discharges, however,’ 
by showing that the defendant either wrongfully took the 
goods out of his possession, on the general principle already 
discussed that possession as against a stranger is title, 
or that the defendant received the goods from him as his 
bailee, for generally speaking a bailee is estopped from dis¬ 
puting the title of the bailor and cannot set up the jus tertii 
against him unless he is claiming under it (d). In cases, 
however, where the defendant did not originally obtain 
possession from the plaintiff, either wrongfully or rightfully, 
the plaintifi must prove his title strictly, and it is open to the 


(d) B^ddle v. Bond (1865), 6 B. & S. 226 ; 18 Digest 366, 923; 
Bcttehy v. Read (1843), 4 Q. B. 511 ; 3 Digest 101, 283. If goods in the 
possession of a bailee are claimed by some person other than the bailor, 
the bailee’s only safe course is to interplead ; otherwise he must elect 
to stand or fall by the title of either the bailor or the claimant, and he 
may make the wrong election and find himself liable in an action by the 
bailor, if he elects to rely on the claimant’s title, or by the claimant if 
he elects to rely on the bailor’s. See Wilson v. Anderton (1830), 
1 B. & Ad. 450 ; 3 Digest 115, 385 ; Ranson v. Plait, [1911] 2 K. B. 
291 ; 3 Digest 77, 164. 
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defendant by his evidence to show that someone other than 
the plaintiff was entitled to the possession of the goods. 

This is not so much setting up the jus tertii, though it is 
sometimes so described, as negativing the allegation that 
the goods were the property of the plaintiff and consequently 
showing that he has no cause of action against the defendant 
for what the defendant did. Similarly if it appears from the 
evidence that, though the plaintiff* was the owner of the goods, 
yet at the time of the alleged conversion his right to possession 
of the goods was suspended, he cannot maintain the action m 
this form any more than he can maintain trespass, though 
again the owner of goods may maintain the-action if the 
wrongdoer took them out of the possession of a carrier or a 
bailee during pleasure and then converted them to his own 
use. 

It is not necessary for the plaintiff to show that the de¬ 
fendant did not act in good faith (e), 

(1) The plaintiff under an assignment from a third party took Illustrationa 
possession of some railway trucks. The defendants piamtiff m 
took the trucks from him and converted them to their pussessjon 
own use, claiming them under a subsequent assignment j^ffnes v. 
from the same party, made after the assignment to the (j, W. Rail. 
plaintiff but before he took possession of the trucks, and 
alleging that the assignment to the plaintiff was fraudu¬ 
lent. On this point the jury found against the de¬ 
fendants. 

The defendants then proposed to prove that before the 
plaintiff took possession of the trucks the assignor had 
gone bankrupt, having the trucks in his order and dis¬ 
position with the consent of the piamtiff, and that the 
Court of Bankruptcy had made an order that they should 
be sold for the benefit of the creditors under the bank¬ 
ruptcy, and consequently the defendants were responsible 
to the trustee m bankruptcy, as the trucks belonged to 
liim, and not to the plaintiff. 

This evidence was rejected on the groimd that tlie 
defendants were thereby attemptmg to set up tlie jus 
tertiif when they were not claiming under it against the 
person in possession, and it was held that the evidence 
was properly rejected and the plaintiff accordingly 
could recover in the action for conversion which he had 
brought against the defendants (/). 
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(e) Pndgeon v. Mellor (1912), 28 T. L. R. 261 ; 16 Digest 228, 199. 
if) Jeffries V. Great Western Hail. Co. (1856), 6 E. & B. 802 ; 3 Digest 
64, 76. 
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(2) The plaintiff bought goods from a third party but never 

took possession of them and allowed them to remain 
in the possession of the third party who went bankrupt 
while the goods were still in his possession. Later the 
defendant, under a writ of fieri factaa against the third 
party, seized and sold the goods. 

The trustee in bankruptcy, after the sale, gave notice 
of his claim to the goods to the defendant, who handed 
over the proceeds of the sale to him. The plaintiff sued 
the defendant for conversion, but it was held that the 
defendant was entitled to prove that the goods at the 
time of the sale by him belonged to the trustee in bank¬ 
ruptcy and not to the plaintiff, and therefore he was 
not liable in an action for conversion by the plaintiff (g). 

(3) The plaintiff,'the landlord of a house, let the house with 

the furniture therein to a tenant for a certain period, 
and during that period the furniture was seized and sold 
by the defendant under a writ of execution issued against 
a third party to whom the furniture had once belonged, 
though he had subsequently sold it to the plamtiff. In 
an action by the plaintiff against the defendant for 
conversion it was held that the plaintiff must fail as at 
the time of the sale the tenant and not the plaintiff was 
the person entitled to the immediate possession of the 
furniture (h). 

(4) The plaintiffs were brewers and supplied a customer in 

Wales with porter which was sent in casks on the terms 
that the casks should be returned when empty within 
six months of the date of the contract ; otherwise they 
were to be paid for by the customer. The defendant 
imder a writ of execution against the customer seized 
and sold some of these empty casks (which had not 
been paid for by the customer), and the plaintiffs brought 
an action against hmi for the conversion. It was held 
that as soon as the casks were empty the customer held 
them as a mere bailee at pleasure and the plaintiffs there¬ 
fore had the right to the immediate possession of them 
and were entitled to recover their value against the 
defendant (i). 

(5) Similarly a trustee having the legal property may sue in 

respect of goods, although the actual possession may 
be in his cestui que trusty for he has in law the right to the 
immediate possession (k). 


ig) Leake v. Loveday (1842), 4 M. & G. 972 ; 43 Digest 515, 526. 

(h) Gordon v. Harper (1796), 7 Term Rep. 9 ; 43 Digest 496, 654. 
{t) Mandera v. Wilharm (1849), 4 Ex. 339 ; 21 Digest 497, 160. 

(^) Barker v. Furlong, [1891] 2 Ch. 172 ; 37 Digest 160, 44. Con¬ 
versely, the ceatui que trust may sue without joining the trustee [Healey 
V Healey, [1915] 1 K. B. 938 ; 27 Digest 259, 2267). 
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When, however, the bailment Ih terminated by the wrong- Art. 48 

ful act of the bailee t even though the bailment could not - 

be terminated at the will of the bailor, the owner’s right to 
the possession of the goods immediately revests in him and 
he may successfully sue the bailee and any person into whos(^ 
hands the goods may come, unless the latter is protected by 
the law relating to sale in market overt or the provisions of 
the Factors Act, 1889, or the Sale of Goods Act, 1893 (1), 

(6) If a hirer or carrier of my goods wrongfully delivers Illustrations: 

them to a third person, under a pretended contract of Wrongful 
sale, or pledge, or otherwise, the bailment is thereby act of 
determined, and the immediate light of possession at bailee 
once revests in mo, so that I can sue in conversion either Cooper v. 
the bailee or the person to whom ho has delivered the Willotnatl 
goods (rn). 

(7) But where goods are pledged, no action for conversion or Pledge 

detention will lie against the pledgee for sellmg them or Domld v. 
ropledging them imtii tender of the debt has been made HiicMing 
and refused (n). 

(8) The finder of a lost article in a public or quasi-public Possession 

place such as a shop, acquires a good title to it as against of a mere 
all but the true owner, and may therefore sue any finder 
stranger who deprives him of it (o). But where an Armory v. 
article is found in an inn, the landlord, and not the Delamme 
finder, is the person entitled to it (except as against the 
true owner), and when it is found on private land, the 
person in possession of the land on which it is found is 
the person entitled to it. So where a workman found South 
a ring embedded in mud on land which was m the Staffordshire 
possession of the plamtiffs, it was held that, as finder, he 
acquired no title against them. The plaintiffs, being in 
possession of the land, wore in possession of the ring 
also. Consequently, the finder was liable to them m an 
action for detention when he refused to give it up to 
them (p). 

In an action for wrongful detention the successful plaintiff Judgment 
gets judgment for the return of the specific goods detained or 

(l) 1 Holsbury’s Statutes 37 ; 17 tbtd. 612. 

(m) Cooper v. Willomatt (1846), 1 C. B. 672; 3 Digest 106, 316; 

Wyld V. Pickford (1841), 8 M. & W. 443 ; 8 Digest 16, 66. 

(n) Donald v. Suckling (1866), L. R. 1 Q. B. 686; 32 Digest 217, 

26 ; Holliday v. Holgate (1867), L. R. 3 Ex. 299 ; 22 Digest 473, 4986. 

(o) Armory v. Delamirie (1722), 1 Sm. L. C. 393 ; 3 Digest 64, 75 ; 

Bridges v. Hawkesworth (1861), 21 L. J. Q. B. 76; 3 Digest 64, 77. 

As to articles left in public conveyances in London, see Metropolitan 
Public Carriage Act, 1869, s. 9 (6) (19 Halsbury’s Statutes 166). 

ip) South Staffordshire Water To. v. Sharman, [1896] 2 Q. B. 44; 

3 Digest 66. 80. 
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(if the plaintiff prefers) their value, and the court may, at 
the plaintiff’s request, order that execution shall issue for 
the return of the property itself, but this power is discretionary 
and the court is not bound to exercise it (q). Accordingly, in 
this form of action, the goods must be specific ascertained 
goods. The plaintiff may, in addition to recovering the 
goods or their value, also recover damages for the detention 
of the goods. 

In an action for conversion the judgment is for damages 
only, and if the defendant satisfies the judgment, he 
thereby pays for the goods, and they thereupon vest in him 
as if he had bought them (r). The damages are usually the 
full value of the goods^ but where the defendant has an interest 
in the goods converted, as when he has a lien upon them (s) 
or has let out the goods on a hire-purchase ” agreement and 
the instalments due thereunder have not been paid (t), 
then the measure of damages is the value of the plaintiff’s 
interest as between himself and the defendant. 

A conversion or detention is commonly proved by demand 
and refusal. If the defendant has the plaintiff’s goods in 
his possession, this is not necessarily in itself a conversion or 
wrongful detention. If, however, he treats them as his 
own, as by delivering them to a third person or consuming 
them, he thereby converts them to his own use (u). Where 
there is nothing else in the nature of a conversion, the plaintiff 
should demand their return, and if the defendant refuses to 
return them, his refusal is evidence of a conversion. It is 
also evidence of wrongful detention, and the plaintiff may 
then bring his action and will succeed, unless the defendant 


{q) Whiteky, Ltd. v. Hdt, [1918] 2 K. B. 808, at pp. 819, 824; 
3 Digest 97, 262. 

(r) Cooper v. Shepherd (1846), 3 C. B. 266; 43 Digest 630, 666. 
But judgment without satisfaction does not change the property in 
the goods {Bnnsrnedd v. Harrison (1871), L. R. 6 C. P. 584 ; 43 Digest 
531, 668 ; Elks v. John Stenmng efr Son, [1932] 2 Ch. 81 ; Digest Supp.; 
and see Eastern Construction Co., Limited v. National Trust Co., 
Limited, [1914] A. C. 197 ; 3 Digest 105, 310). 

(«) Page v. Cowasjee Eduljee (1866), L. K. 1 P. C. 127 ; 12 Digest 
183, 1390; Martindale v. Smith (184i), 1 Q. B. 389 ; 32 Digest 133, 
756 ; Chinery v. Viall (1860), 5 H. & N. 288 ; 3 Digest 113, 317. 

(^) See Belsize Motor Supply Co. v. Cox, [1914] 1 K. B. 244 ; 3 
Digest 93, 247 ; Whiteley, Ltd. v. Hilt, supra ; Brierly v. Kendall (1852), 
17 Q. B. 937 ; 7 Digest 133, 756. 

(w) Lancashire and Yorkshire Rail. Co. v. McNicoll (1918), 88 
L. J. K. B. 601 ; 21 Digest 300, 1080. 
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can justify his refusal to return the goods on demand (x), Art. 48 

as, for instance, when he keeps possession of them pending - 

inquiries into the correctness of the plaintiff’s claim. It is 
then a question of fact whether there was an honest doubt as 
to the title to the goods and whether the delay was necessary 
for the purpose of making inquiries (a). 

Art. 49.— Waiver of Tort 

When a tort-feasor as a result of the tort obtains 
money at the expense of the plaintiff, for instance, 
the price of goods, the property of the plaintiff, 
which he has tortiously sold, the plaintiff may, 
as it is expressed, waive the tort (b) and sue for 
the recovery of the money in an action for money 
had and received by the defendant for the use of 
the plaintiff. If he recover judgment in that 
action, he is precluded from bringing further 
proceedings in tort against the defendant, and if 
the judgment is satisfied, he is precluded from 
bringing such proceedings against others who may 
also be liable to him in respect of that tort (c). 

Explanation,—Although the action for money had and Alternative 
received is based on a promise imputed to, though never in 
fact made by, the defendant to hand over the money to the eauso of 
plaintiff to whom in justice it belongs, and has therefore for action 
procedural purposes always been regarded as an action of 
contract, the substantial cause of action is still the tort 
by means of which the defendant possessed himself of the 

(x) See Miller v. Dell, [1891] 1 Q. B. 4G8 ; 43 Digest 487, 236; 

Clayton v. Le Roy, [1911] 2 K. B. 1031 ; 43 Digest 493, 314. 

(а) See Alexander v. Southey (1821), 6 B. & Aid. 247 ; 34 Digest 
187, 1535 ; Vaughan v. Watt (1840), G M. & W. 492, 497 ; 43 Digest 
492, 312. 

(б) See Rodgers v. Maw (1846), 16 M. & W. 444, 448; 42 Digest 
994, 224. Other cases in which the tort may bo waived are fraud, 
extortion and trespass to land. 

(c) This would appear to be the view expressed by their lordships m 
United Australia, Ltd. v. Barclays Bank, Ltd., [1941] A. C. 1 ; [1940] 

4 All E. R. 20 ; Digest Supp., but it was not actually necessary for 
the decision of the case. Obviously, however, the plaintiff cannot 
recover satisfaction more than once, so even if he could, in theory, 
bring the action, he would only recover nominal damages and have to 
pay the costs. See Article 16. 
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Art. 49 money at the expense of the plaintiff: and the two remedies 
open to the plaintiff—to sue for damages for the tort or for 
money had and received—are, therefore, alternative and not 
Effect of cumulative {d). Hence if the plaintiff recovers judgment in 
election of action for money had and received, even though it be not 
satisfied, he can take no further proceedings in tort against 
tort-feasor the defendant, for it is the cause of action, not the form of 
action, that is merged in the judgment (e). Similarly at 
When there common law the recovery of judgment in such an action 
are more against OTie of more joint tort-feasors, even though it remained 
than^onr^"* unsatisfied, barred proceedings in tort against the others and 
vice versa (/). 

But as regards tort-feasors whose independent acts have 
caused the same damage it must now be taken to be the law 
despite the view wliich has from time to time been expressed 
to the contrary (g) that the mere recovery of judgment in an 
action for money had and received against one of such tort¬ 
feasors will not bar proceedings in tort against the others 
and nothing short of satisfaction of that judgment will do so : 
and since the provisions of the Law Reform (Married Women 
and Tort Feasors) Act, 1935, abrogated the common law rule 
that recovery of judgment against one of several joint tort¬ 
feasors bars subsequent proceedings against the others (h), 
it would seem to follow that in no case will the mere recovery 
of judgment in an action for money had and received against 
one of several who are liable to the plaintiff for damage 
sustained by him whether as joint tort-feasors or otherwise, 
bar subsequent proceedings against the others, though it 
may well be that those subsequent proceedings will be subject 
to and regulated by the provisions of s. 6 (1) (b) of the Law 
Reform Act, 1935 (h), 

{(1) The plaintiff may now join a claim for damages and a claim for 
money had and received in one action, although at one time this was 
not permissible. He will, however, have to elect upon which he will 
have judgment entered, and the position will then be the same as if 
he had brought the one claim without joining the other, 

(e) See Article 16. 

If) BucJcland v. Johnson (1854), 15 C. B. 145 ; 21 Digest 584, 1614 ; 
and see Article 16. 

(^) This view was probably due to confusing an election between 
remedies with an election between rights. The whole matter is 
elaborately discussed by the House of Lords in United Australia, Ltd. 
V. Barday^s Bank, Ltd., [1941] A. C. 1 ; [1940] 4 All E. R. 20 ; Digest 
Supp., a case which ought to be carefully studied. 

{h) See Article 16. 
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If proceedings against one tort-feasor are compromised, a Art. 49 

question of fact may arise whether the plaintiff intended the - 

compromise to be a full accord and satisfaction of all his rights Comp romiso 
in respect of the tort committed against him, but if it was not proceed^ 
so intended by him, his remedy against the other tort-feasors o^^o^veml 
will still be open to him, though they will be entitled to have tort-feasors 
the damages mitigated to the extent of the amount which the 
plaintiff has received under the compromise. 

(1) A cheque payable to the plaintiffs was wrongfully endorsed Illustrations 

by their secretary to the M.F.G. Co. and collected on United 
behalf of the latter company by their bankers, the Aualralia 
defendants. The plaintiffs brought an action for Ltd. v. Bar- 
money lent and for money had and received agamst the Bank 
M.F.G. Co., but that company went into liquidation 
before judgment could be obtained. The plaintiffs 
put in a proof for the amount of their claim in the 
winding-up, but as the M.F.G. Co. had no assets the 
liquidator neither admitted nor rejected their proof. 
Subsequently the plaintiffs discovered more about the 
facts and sued the defendants for convertmg the cheque. 

The defendants pleaded amongst other things that by 
bringing the action for money had and received against 
the M.F.G. Co., the plaintiffs had waived the tort and 
could not subsequently treat the action of the defen¬ 
dants in collecting the cheque as wrongful. It was 
held by the House of Lords that this was an erroneous 
contention (i). 

(2) The plaintiff brought an action against Ins servant, who Rice v. 

had at different tunes wrongfully sold the plaintiff’s Rg^^ 
goods, claiming damages for converbion and m the 
alternative £1,500, part of the proceeds of the sales, as 
money had and received to the use of the plaintiff, but 
accepted £1,125 m full sottloinent of the claims against 
the servant, but without prejudice to his rights against 
the other tort-feasor, the buyer of the goods from the 
servant. It was held that the plaintiff was not precluded 
from suing the buyer in tort (k). 

iD 

Art. 50.—Trespass and Conversion by Joint 
Owners 

A joint owner can only maintain trespass or 
conversion against his co-owner when the latter 

(i) United Australia, Ltd. v. Barclays Bank, Ltd., [1941] A. C. 1 ; 

[1940] 4 All E. R. 20 ; Digest Supp. 

(k) Rice V. Reed, [1900] 1 Q. B. 64 ; 43 Digest 536, 712. 
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has done some act inconsistent with the joint 
ownership of the plaintiff (1). 

(1) Thus, a complete destruction of the goods would be 

sufficient to sustain an action, for the plaintiff’s interest 
must necessarily bo injured thereby (m). 

(2) But a mere sale of them by one joint owner would not, 

m general, bo a conversion, for he could only sell his 
share m them. But if he sold them in market overt, so 
as to vest the whole property in the purchaser, it would 
be a conversion (?i). 

Aet. 51,—Remedy by Recaption 

When anyone has been unlawfully deprived 
of his goods, he may lawfully reclaim and take 
them wherever he happens to find them, but 
not in a riotous manner or attended with breach 
of the peace, although he can justify an assault 
made for the purpose of recapturing after demand 
and refusal (o). 

Aet. 52. — Remedy by Action of Replevin 

The owner of goods distrained is entitled to 
have them returned to him upon giving such 
security as the law requires to prosecute his suit 
without delay against the distrainor, and to re¬ 
turn the goods to the latter if a return should be 
awarded {p). 

Explanation.— The application for the replevying or 
return of the goods is made to the registrar of the county court 
of the district where the distress was made, who thereupon 
causes them to be replevied to the person from whom they 

(/) Notes to WiWraham v. Snow, 2 Wms. Saund. (ed. 1871), pp. Ill 
ct seq.; and see Jacobs v. Seward (1872), L. R. 5 H. L. 464 ; 43 Digest 
504, 435. 

(m) Barnardiston v. Chapman (1716), cited 4 East 121 ; 43 Digest 
503, 432. 

(n) Mayhew v. Hernck (1849), 7 C. B. 229 ; 43 Digest 495, 349. 

(o) Blades v. Higgs (1866), 11 H. L. C. 621 ; 43 Digest 600, 396. 

(p) See County Courts Act, 1934, ss. 101-103 (27 Halsbury’s Statutes 
139). 
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were seized, on his giving sufficient security to cover the Art. 52 

probable costs of the action and the alleged rent or damage - 

in respect of which the distress was made. The action must 
be commenced within one month after the giving of security 
in the county court, or within one week in the High Court; 
but if the plaintiff intends to take the latter course, it is also 
made a condition of the replevin bond that the plaintiff will, 
unless he obtains judgment by default, prove to the court that 
he had good ground for believing either that the title to some 
hereditament, the rent or value whereof exceeded twenty 
pounds by the year, or to some toll, market, fair or franchise 
was in question : or that the rent or damage in respect of 
which the distress was made or the value of the goods 
seized exceeded twenty pounds. In other words, the plaintiff 
must proceed in the county court except in those cases, and 
leave it to the defendant, if he wishes, to remove the action 
into the High Court in pursuance of the piovisions of s. 103 
of the County Courts Act, 1934. The object of the pro¬ 
ceeding is to enable the owner of the goods to recover immediate 
possession of them instead of having to await the decision of 
the question at issue between him and the distrainor. If he 
proves to be right, he keeps the goods and recovers all damages 
and costs to which he has been put by reason of the distress; 
if wrong, he must return the goods or pay the amount of the 
rent or damages for which the distrainor will have recovered 
judgment in the action. The action itself normally takes 
the form of the replevisor claiming damages for the unlawful 
taking of his goods, and the distrainor justifying on the ground 
that rent was due to him or that he distrained the animals 
darmge feasant, and claiming the amount of rent or damage. 
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The term nuisance ” is used to include two distinct causes 
of action. A public nuisance is an infringement of a 
public right and an injury to the pubhc, for which the proper 
remedy is either criminal proceedings or an information by 
the Attorney-General on the part of the public, asking for 
an injunction to restrain the continuance of the public 
nuisance. It is only when there is some special injury 
to an individual that it is the subject of an action for 
damages. 

A private nuisance, on the other hand, is some injury to 
the property of an individual. It is not an injury to the 
public. 

In some cases, however, the line between pubhc and 
private nuisance is rather fine. Thus, such an act as carrying 
on a noisy trade, or emitting foul gases, though usually only 
a private nuisance, may amount to a public nuisance if, by 
reason of the injury done to the neighbourhood, it interferes 
with the comfort and enjoyment of the public generally, or 
at least of all who come within range of it (a). 

A private nuisance in many respects resembles a trespass, 
but the cause of action in trespass is interference with 
the right of a possessor in itself, while in nuisance it is the 
incommodity which is proved in fact to be the consequence, 
or is presumed by law to be the natural and necessary con¬ 
sequence, of such interference; thus an overhanging roof 

(a) See Soliau v. JDe Held (1851), 2 Sim. N. S. 133 ; 36 Digest 164, 66. 
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or cornice is a nuisance to the land it overhangs because of 
the necessary tendency to discharge rain-water upon it ” (b). 
Trespass is actionable per se, nuisance only on proof of special 
damage in the above sense. 


Art. 53. —Description of Public Nuisances 

(1) A public nuisance is some unlawful act, 
or omission to discharge some legal duty, which 
act or omission endangers the lives, safety, 
health, or comfort of the public, or by which 
the public are obstructed in the exercise of 
some common right. 

(2) No action can be brought by a private 
person for a public nuisance unless he has suffered 
some substantial particular damage beyond that 
suffered by the public generally. 

Explanation.—Public nuisances consist not only of those Kinds of 
acts or omissions which interfere with definite public rights, 
such as the right of the public to use a highway, but also of 
nuisances which endanger the health, safety, or comfort of 
the public generally. 

So, where a sanitary authority so manage their sewers as 
to affect the health or comfort of the public or the inhabitants 
of a large district, they commit a public nuisance in respect of 
which the Attorney-General is the proper party to take 
proceedings (c). So also does a person who allows rubbish 
or filth to be deposited on his land so as to be injurious to the 
inhabitants of the neighbourhood (d). 

Nuisances to highways consist in any obstruction of the Nuisances 
highway, or anything which renders the use of the highway 
unsafe or incommodious for the public, as physically stopping 
it up, or making excavations on, or immediately adjoining, 

(6) Pollock on Torts, 13th ed., p. 412. 

(c) See Att.-Oen. v. Luton Local Board (1856), 2 Jur. N. S. 180; 

38 Digest 148, 3; Alt.-Gen. v. Birmingham Town Council (1858), 

6 W. R. 811 ; 36 Digest 225, 660; Att.-Qen. v. Tod Heathy, [1897J 
1 Ch. 560 ; 36 Digest 177, 221. 

{d) Att.-Qen. v. Tod Heathy, uhi supra; and cf. Att.-Oen. v. Corke, 

[1933] 1 Ch. 89 ; Digest Supp. 

U.T. 


8 
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it, or maintaining ruinous fences or buildings immediately 
adjoining it. 

(1) Thus, where a man makes an excavation adjoining a 

highway, and keeps it unfencod, ho commits a public 
nuisance and is liable for any injury occasioned to a 
person falling into it (e). 

(2) So, also, traders who keep vans in a street for an un¬ 

reasonable time for the purpose of loading and unloading, 
cause an obstruction which may amount to a public 
nuisance (/). 

(3) To permit premises adjoining a highway to fall into 

a ruinous condition is a public nuisance entitling a jicrson 
injured thereby to damages, and it is unnecessary for 
the plaintiff to prove the defendant’s knowledge of their 
condition {g). Thus, where the defendant had a heavy 
lamp projecting over the highway, which by renson of 
want of repair fell on the plaintiff and injured her, it 
was held that the defendant was liable, though ho was 
unaware of the defective state of repair and had, indeed, 
a few months previously employed a competent gas- 
fitter to repair it {h). But if the injury is sustained by 
a person who is not on the highway but on the defen¬ 
dant’s premises at the time he is injured, he has no higher 
rights than an invitee and consequently the defendant 
will only bo liable if he knew or oughr to have known 
of tlie defective condition which gave rise to the injury. 
When, therefore, the plaintiff went to the defendant’s 
house to collect an amount due to him, and a piece of 
projecting cornice fell from the top of the house and 
injured him while standing on the doorstep, it was held 
that in the absence of any negligence on the part of the 
defendant the plaintiff could not recover, though the 
lesult might have been different if he had been so injuied 
while using the highway (t). 

(4) So also, a person who maintained a low sjiiked nail im¬ 

mediately adjoining a highway was held liable for in¬ 
juries caused to a little girl who stumbled against the 
spikes whilst using the highway {k). And, similarly, 
where a boy attempted wrongfully to climb a rotten 

(r) Barnes v. Ward (1850), 0 C. B. 392 ; 36 Digest 130, 862. 

if) Alt.-Gen. v. Brighton and Hove Co-operative Supply Association, 
[1900] 1 Ch. 276 ; 26 Digest 425, 1U2, 

{g) Mullan v. Forrester, [1921] 2 I. R. 412 ; 26 Digest 434,/. 

{h) Tarry v. Ashton (1876), 1 Q. B. D. 314 ; 26 Digest 433, 1519. 

[i] Pritchard v. Peto, [1917] 2 K. B. 173 ; 36 Digest 40, 214. As to 
the rights of invitees and others who come upon the premises of another, 
see Articles 72 and 73, post. 

{k) Fenna v. Clare, [1896] 1 Q. B. 199 ; 7 Digest 286, 154. 
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fence adjoining a higliway, and the fence fell upon and Art. 53 

injured him, he was held to bo entitled to recover, - 

because the fence was a nuisance, aial he only did what Harrold v. 
might have been expected of a boy {1). Wainey 

(5) An excavation on land not so near to a highway as to be Excavations 
dangerous to persons lawfully using the highway is net not adjacent 
a nuisance, and a trespasser has no right of action if h(‘ to roads 
falls into it (m). Hounsdl v. 

Smyih 

A public nuisance may be authorised by statute (n), but justification 
the right to do what amounts to a public nuisance cannot bi' of nuisances 
acquired by prescription or long user, or justified on the 
ground that it is m some respects a con\enience to the 
public (o). So the mere foot that a nuisauce to a highway 
has existed for a long time is no defence Jn order to justify 
it, it must be shown to have existed at the time w^hen the 
highway was dedicated to the public, so that it may be 
inferred that the highway w^as dedicated subject thereto. 

Thus, a highway may be dedicated subject to the right to 
plough it up at intervals {p), or to hold markets or fairs on 
it (q), or to the right of an adjoining owner to mamtain in 
the footway a cellar flap or grating (r). But after the public 
have acquired the highway, no right to do these things can 
be gained except by statute. 


(/) Harrold v. Watney, [1898] 2 Q. B. 320 ; 7 Digest 286, 155. 

(m) See Hounsdl v. Smyth {i860), 7 C. B. N. S. 731 ; 7 Digest 
287, 158 ; Caselay v. Bristol Corporation, [1944J 1 All E. R. 14. 

(n) R. v. Pease (1832), 4 B. & Ad 30; 26 Digest 436, 1540; and 
see ante, Article 10. 

(o) R. v. Tram (1862), 2 B. & S. 640 ; 26 Digest 414, 1332 ; R. v. 
Ward (1836), 4 A. & E. 384 , 36 Digest 241, 797 ; Green v. Mattheu's 
fO ('o. (1930), 46 T. L. R. 206; Digest Supp. (claim in contravention of 
a statutory provision). So in Nicholls v. Hly Beet Sugar Factory. 
[1931] 2 Ch. 84 ; Digest Supp , it was held that the defendants couJd 
not justify pollution of a river on the ground that their acts were 
authorised by the real owner, as such pollution was illegal under Iho 
Rivers Pollution Prevention Act, 1876 (20 Halsbury’s Statutes 316), 
and the Salmon and Freshwater Fisheries Act, 1923 (8 Halsbury s 
Statutes 780); cf. George Legge dc Son, Ltd. v, Wenlock Corporation, 
[1938] A. C. 204 ; [1938] 1 All E. R. 37 ; Digest Supp. 

(p) Amoldv.Blaker (1871), L.R. 6 Q.B. 433 ; 26 Digest 417, 1359. 

(q) Elwood V. Bullock (1844), 6 Q. B. 383; 13 Digest 328, 645; 
Att.-Oen. V. Homer (1886), 11 App. Cas. 66 ; 33 Digest 533, 103. 

(r) Fisher v. Frowse (1862), 2 B. & S. 770; 20 Digest 265, 60; 
Robbins v. Jones (1863), 15 C. B. N. S. 221 ; 20 Digest 442, 1590. 
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Art. 54.— Public Nuisance only Actionable in 
respect of Particular Damage 

To enable a private person to bring an action 
for damages in .respect of a public nuisance, he 
must prove either— 

(a) That he has suffered “ special damage,” ix, 

some substantial damage peculiar to him¬ 
self in his person or trade or calling, and 
different in kind from the damage suffered 
by the public ; or 

(b) That the public Jiuisancc is also an inter¬ 

ference with some private right or property 
of his. 

Explanation.—The damage to fall within the first part 
of this rule must be different in kind, and not merely in 
degree, from that suffered by the public generally. Thus 
obstructing a highway is a public nuisance. A person who is 
merely prevented from using the highway suffers only the same 
damage as any other member of the pubhc (^.’). But a 
person who in using the highway suffers personal injuries 
by reason of the obstruction, suffers damage peculiar to 
himself, and in respect thereof has a right of action {t). 

So, too, has a person whose business is interfered with 
by reason of customers being deterred from getting to his 
shop (w), or by reason of his business premises being rendered 
dark or less commodious (a). 

Again, an obstruction to a highway may also be an inter¬ 
ference with some private right, or some property of the 

(s) Wintcrhottoni v. Lotd Derby (18G7), L. K. 2 Ex. 31(); 26 Digest 
293, 251; and see Vanderpant v. Mayjmr Hotel Co.^ [1930] 1 Ch. 138 ; 
Digest Supp. Contrast Rofie v. Miles (1815), 4 M S 101 , 36 Digest 
212, 553. But frontagers on a private street, winch they are liable to 
keep m repair until it is taken over by the local authority, may maintain 
an action against one who unnecessarily damages the surface ; Medcalf 
V. Rtrawhridge, Ltd., [1937] 2 K. B. 102 ; [1937] 2 All E. R. 393 ; Digest 
Supp. 

{t) Barnes v. Ward (1850), 9 C. B. 392 ; 36 Digest 130, 562. 

(u) Fritz V. Hobson (1880), 14 Ch. D. 542, 26 Digest 336, 664 1 
Lyons, Sons cf? Co. v. Gulliuer, [1914] 1 Ch. 631 ; 26 Digest 428, 1475- 
Contrast Chaplin v. Westniiyistcr Corj)oration, [1901] 2 Ch. 329 
26 Digest 333, 649. 

{a) Benjamin v. Slorr (1874), L. R. 9 C. P. 400 ; 26 Digest 425, 1441. 
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plaintiff, so that in that way also he suffers dama^^e of a Art. 54 

kind peculiar to hunself. The right of access to a highway- 

from adjoining property is a private right quite distinct 
from the public right of using the highway, and accordingly 
an obstruction which cuts off access to a highway is actionabh* 
as causing particular damage (b). 

Any person may abate a public nuisance by which he Abatement 
is obstructed in the exercise of a public right by removing 
the obstruction so far as is reasonably necessary to enable 
him to exercise the right interfered with ; but he cannot 
do more than this. So, if there is an obstruction in a high¬ 
way, a person using the highway may only interfere 
with it as far as is necessary to exercise his right 
of passing along the highway, and if there is room 
to pass by without removing the obstruction, he has no 
right to interfere with it (c), and may be liable to the owner 
if he damages the property by interfering with it (d). The 
law, however, does not favour the abatement of a nuisance 
by a private individual (e). 

Art. 55.— Liability of Owner or Occupier for 
Public Nuisances 

(1) [f a person is injured by reason of a public 
nuisance caused by the want of repair or con¬ 
dition of premises adjoining a liighway, the 
occupier is frimd jack liable and not the owner 
(unless he is also the occupier) (/). 

(2) The owner is liable (i) if he has con¬ 
tracted with the tenant to repair or reserves to 
himself the right to enter and execute repairs, and 

(6) Lyon v. Fishmongers' Co. (1876), 1 App. Cas. 662 ; 26 Digest 
332, 634. 

(c) Dimes v. Petley (1850), 15 Q. B. 276; 26 Digest 448, 1639; 

Davies v. Mann (1842), 10 M. & W. 546 ; 26 Digest 447, 1637. 

(d) Hope V. Osborne, [1913] 2 Ch. 349 ; 42 Digest 991, 200 ; Mills v. 

Prooker, [1919] 1 K. B. 555 ; 43 Digest 468, 68. 

(e) Laqan Naviaatwn Co. v. Laniheq Bleaching C^o., [1927] A. C. 

226 ; Digest Supp. 

(/) Nelson v. Liverpool Brewery Co. (1877), 2 C. P. D. 311 ; 31 
Digest 344, 4869; Pretty v. Bickmorc (1873), L. R. 8 C. P. 401 ; 26 
Digest 417, 1363; Gwmnell v. Earner (1875), L. R. 10 C. P. 658; 

26 Digest 417, 1364. 
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Art. 55 the nuisance is due to want of repair ({/); (ii) 

- (perhaps) if lie lias let the premises in a ruinous 

condition and the tenant has not agreed to 
repair [h). If the tenant has agreed to repair 
the owner is probably not liable, even if he 
knowingly lets them in a ruinous condition. He 
is certainly not liable otherwise {i). 

Explanation.— The principle is that the occupier is 
primd facie liable. An owner not in occupation is only hable 
if he has in some way authorised the creation or continuance 
of the nuisance (j). When the nuisance is due to the dilapi¬ 
dated condition of the premises, it may be inferred that he 
authorises the continuance of the nuisance if, knowing of its 
existence, he lets the premises without requiring the tenant 
to repair, or if he keeps control of the premises by under¬ 
taking to repair them himself {k). 

So, too, the owner of vacant land is liable if he knows it is 
being so used by the public as to become a public nuisance, 
and does not take reasonable steps to prevent such a user, 
even though he may not himself have actively done anything 
to cause the nuisance (1). 

In the case of a pubhc nuisance, when once the existence 
of the nuisance upon his land becomes known to the occupier 
of the land, it is his duty to abate it or to endeavour to abate 
it, even though he is entirely innocent of either causing the 
nuisance or allowing it to continue (m). 


{g) Payne v. Rogers (1794), 2 Hy, B1 350 ; 31 Digest 344, 4867 ; 
Wilchick V. Marks and Rilverstone, [193Ij 2 K. B 56 ; Digest Supp.; 
Wnnge v. Cohen, [1940] 1 K. B. 229 ; [1939] 4 All E K. 241 ; Digest 
Supp. A landlord frequently undertakes to keep the outside of the 
premises in repair 

{h) Todd V. Flight (1860), 9 C. B. N. S. 377 , 31 Digest 345, 4879. 

(i) See note (/), p. 117, ante. 

(j) See Barns v. James (1876), 45 L. J. Q. B. 545 ; 36 Digest 216, 589. 
{k) Todd V. Flight, supra, Payne v. Rogers, supra. It was said in 

the latter case that the occupier was not liable where the landlord had 
agreed to repair, sed quaere. Probably both occupier and owner are 
liable, and this view is supported by the observations of Goddard, J., 
in Wilchick V. Marks and Silverstone, supra, at p. 68. 

(/) Att.-Oen. V. Tod Heatley, [1897] 1 Ch. 560 ; 36 Digest 177, 221; 
Alt.-Gen. v. Corke, [1933] 1 Ch. 89 ; Digest Supp. 

(m) Job Edwards v. Birmingham Navigations, [1924] 1 K. B., at 
p. 350, per Bankes, L.J. ; 36 Digest 214, 575 ; Wilchick v. Marks and 
Silverstone, supra, at p. 68; Sedleigh-Den field v. O'Callaghan, [1940] 
A. C. 880; [1940] 3 All E. R. 349; Digest Supp.; Slater v. 
Worthington's Cash Stores (1930), Ltd., [1941] 1 K. B. 488; [1941] 1 
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But neithor owner nor occupier is liable for a nuisance Art. 55 

created by some third person without his knowledge, which - 

he could not by reasonable care have prevented, and has 
had no reasonable opportunity to abate (n). 

But if the nuisance is due to want of repair, the occupi^T 
or the owner, if he has undertaken to do the repairs, is liable 
whether he knew or ought to have known of th(‘ danger or 
not (o). 

The person who actually creates a nuisance is responsilile 
for its creation and continuance, whether he be the occupier 
of the land on which it is created or not (^). 

It was held in one case by the Court of Queen’s Bench (r), Premises let 
that, where the tenant is a tenant from year to year and tenancy 
under no agreement to repair, the owner is liable for a nuisance 
due to the premises having fallen into a state of disrepair 
during the tenancy if, after the nuisance has come into 
existence and before the damage was caused, he could have 
terminated the tenancy by notice to quit, as in effect he is 
reletting the premises each year. This case, however, was 
taken to the Exchequer Chamber and that Court prepared a 
judgment reversing the judgment of the Queen’s Bench, but 
before it was delivered the case was settled, so although the 
judgment has been published (, 9 ) it is not technically a binding 
authority. It is to be observed, however, that a tenancy 
from year to year is as much a term of years as is a lease for 
twenty-one or any other specified number of years and con¬ 
tinues until determined by notice to quit or surrender (Q, 
and in no sense is there a reletting at the end of each year (u). 

All E. R. 245 (accumulation of snow on roof overhanging the highw v ); 

Lea?ise v. (Lord), [1943] K. B, 323; [1943] 1 All E. R. 189 

(unoccupied house damaged by enemy action). 

(n) Barker v. Herbert, [1911] 2 K. B. 633 ; 36 Digest 197, 37i 
Cf. Ilford U. D. C. V. Beal, [1925] 1 K. B. 671 ; 36 Digest 195, 364 ; 

St. Anne's Well Brewery Co. v. Roberts (1928), 140 L. T. 1 ; Digest 
Supp. 

( 0 ) So held by the Court of Appeal in Wringe v. Cohen, [1940] 

1 K. B. 229 ; [1939] 4 All E. R. 241 ; Digest Supp. Before this 
decision it had been thought that at any rate the owner was not liable 
if he had no notice of the want of repair. 

(q) Thompson v. Oibson (1841), 7 M. & W. 456 ; 36 Digest 214, S67. 

(r) Candy v. Jnbber (1864), 6 B. & S. 78 ; 31 Digest 346, 4887. 

(8) See 9 B. & S. 16. 

(t) See Doe d. Hull v. Wood (1845), 14 M. & W. 682 ; 31 Digest 63, 

2010 ; and Taylor v. Twinberrou\ [1930] 2 K. B. 16 ; Digest Supp. 

(u) Wilchich V. Marks and Silverstone, [1934] 2 K. B. 66, at p. 66; 

Digest Supp. 
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Art. 55 There seems therefore no more reason for making the owner 
liable for the nuisance in such a case, because he does not 
terminate the tenancy by notice to quit, than there would be 
in the case of a lease reserving power to the lessor to forfeit 
the lease for the breach of covenant to repair, if he does 
not avail himself of that power : and in fact the judgment 
of the Exchequer Chamber, though not technically binding, 
has been acted upon in the case of a weekly tenancy (a). 
No distinction, however, can be drawn in this respect between 
a weekly tenancy and a tenancy from year to year ; and in 
neither the one nor the other is the owner liable for damages 
caused by the nuisance coming into existence owing to want 
of repair during the continuance of the tenancy. 

(1) The defendant lot premises to a tenant who covenanted 
to keep tiiom in repair. Attaclied to the liouse was a 
coal-cellar under the footway, with an aperture covered 
by an iron plate, which was, at the time of the demise, 
out of repair and dangerous. A passer-by, in cons(v 
quence, fell into the aperture, and was injured. Held, 
that the obligation to repair being, by the lease, cast 
upon the tenant, the landlord was not liable for this 
accident. And Keating, J., said : “In order to render 
the landlord liable in a case of this sort, there must ])e 
some evidence that he authorised the continuance of 
this coal shoot m an insecure state ; for instance, that 
he retained the obligation to repair the premises ; that 
might be a circumstance to show that he authorised the 
continuance of the nuisance. There was no such obliga¬ 
tion here. The landlord had parted with the possession 
of the premises to a tenant, who had entered into a 
covenant to repair ” (6). 

(2) A. was injured by the giving way of a grating in a public 
footway, which was used for a coal shoot, and for letting 
light into the lower part of the premises adjoining. 
The premises were at the time under lease to a tenant 
who had covenanted to repair. At the time of the 
demise the grating was insecure, but there was no evidence 
that the owner had any knowledge of its unsafe state, and 
the jury found she was not to blame. Held, that as the 
premises were demised, and there was no longer any 
obligation on the owner to keep them in repair, the 
plaintiff had no cause of action against the owner. It 
was intimated that if the owner had, at the time of the 

(a) Bowen v. Anderson, [1894] 1 Q. B. 164 ; 26 Digest 418, 1366. 

{b) Pretty v. Bickmore (1873), L. R. 8 C. P. 401 ; 26 Digest 417, 
1363, and see Nelson v. Liverpool Brewery Co. (1877), 2 C. P. D 311 • 
81 Digest 344, 4369. 


Illustrations: 

Pretty v. 
Bickmore 


Owinnel v. 
Earner 
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(li'iniso, known of tho (Icfoct- and done notlung to romody 
it , sho might liavo iioon lialdi^ ixs well as tho tenant, but 
even tins was doubted (c), and tho question is still an 
open one. 

(!1 When some boys broke the railings of an area of a vacant Barker v. 
house, so that tho area was a danger to jiersons using ttie Herbert 
street, it was held that the owner was not liable as he 
did not know of the broken ladings and had used reason¬ 
able caie to jaevent the ladings becoming a nuisance. 

An ariai is not a thing tlial a rnnn k<‘< ps at Ins peid (d). 

The above rules apply only to nuisances (e). They have Liability of 
no application as between landlord and lenant, or landlord 
and the guests of a tenant, or occujiiers of premises and 
those coming on to the premises (/) Apart from contract, a 
landlord is not liable to the tenant for defects in the house 
rendering it dangerous or unfit for occupation even if he knew 
of them or himself brought them about {g), nor is he bound 
to keep the demised premises m repair as regards either his 
tenant [h), or the guests of his tenant (i). And even if the 
landlord has contracted with the tenant to repair the premises 
or any part of them, that will give no rights against him to 
others who come on to the premises (k). When, therefore, Bromley v. 
a child was on a visit to her grandparents and was injured 
by the fall of some stones from a wall between the yard of 
the house and the highway, which the landlord had agreed 
to keep in repair, it was held that sho had no remedy against 
the landlord, though the wall was a nuisance to the highway, 
for slie was not injured while using the highway, but while 
she was on the demised premises, and the landlord not being 
the occupier of the premises of which the wall formed part, 
owed her no duty to keep the premises safe (i). And even 


(c) Gwinnel v. Earner (1875), L. R. 10 0. 1\ 658; 26 Digest 417 
1364. 

{(1) Barker v. Herbert, [1911] 2 K. B. 633 ; 36 Digest 197, 374, con¬ 
trast Leanne v. Egerton (Lord), [1943] K. 13. 323 ; 1943] 1 All L. K. 

489 

(c) As to private nuisances, see Chapter V, post. 

[j) See Pritchard v. Peto, [1917] 2 K. B. 173 ; 36 Digest 40, 244', 
Brornley v. Mercer, [ 1922] 2 K. B. 126 , 36 Digest 69, 436. 

{g) iJavis V. Foots, (1940] 1 K. 13 116; 11939j 4 All K. K. 4 ; Digest 

Siipp, 

■ {h) Keates v. Cadogan (1851), 20 L. J. C. P. 76; 31 Digest 176, 
3080. 

{i) Lane v. (’ox, [1897] 1 Q. B. 416 ; 31 Digest 179, 3120. 

(k) See Article 3, ante. 

(/) Brondey v. Mercer, supra. Cf. Pritchard v. Peto, svpra, the 
facts of which are set out at p. 114, ante. 
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Art. 55 where a landlord retains portions of buildings the other 

- portions of which are let to different tenants, if the portions 

he retains are not used by the tenants, his liability to keep 
these portions in repair is limited to defects of which he has 
notice (?n). Where the portions retained by the landlord are 
used by the tenants and their guests the liability of the land¬ 
lord (apart from contract and statute) is merely the duty he 
has towards licensees—to warn of any concealed danger of 
which he knows, ie. not to make a trap (n). In certain 
cases, by virtue of s. 2 of the Housing Act, 1936 (o), the land¬ 
lord impliedly promises that the premises when let are 
m all respects reasonably fit for human habitation and that 
he will keep them in such state during the tenancy, i.e. effect 
the necessary repairs: but this implied obligation to repair 
is m favour of the tenant alone, and not for the benefit of his 
wife(p) or daughter (^). To a claim of the tenant himself 
for damage suffered from non-fulfilment of the statutory 
obligation to repair it is no answer that the danger was 
obvious (r). 


(m) Codbnrn V. SmUh, [1024J 2KB IB), 31 Digest 102, 2392, 
overruling Hart v Rogers, |191(iJ 1 K. B (Dli; 31 Digest 102. 2391 

(n) Hnggett v. Murs, [1908] 2 K. B. 278, 31 Digest 100, 2386; 
Lucy V. Bawden, [1014] 2 K B. 318 , 30 Digest 94, 627 ; Fairnuin v. 
Perpetual Investment Building Boaety, [1923] A. C 74; 36 Digest 
37, 213, overruling Miller v. Haiuodc, [i893] 2 Q. B. 177; 31 Digest 
99, 2380. See Article 72, post 

(o) 29 Halsbury's Statutes, This section replaces ss. 14 and 15 
of the Housing and Town Planning Act, 1909, as amended by s. 10 of 
the Housing, etc.. Act, 1923 Eailure to repair a broken sash-cord 
notified by the tenant may amount to a breach of this statutory duty ; 
Bummers v. Baljoid Corporahon, [1943] A C. 283 ; [1943] 1 All E. K. 68. 

{p) Middleton v. Hall (1913), 108 L. T. 804 ; 31 Digest 348, 4902. 

(g) Ryall v. Kidwell cP Son, [1914] 3 K. B. 135; 31 Digest 348, 
4903. 

(r) Dunster v. Hollis, [1918] 2 K. B. 795 ; 31 Digest 100, 2385. 
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SECTION I.—NUISANCES TO CORPOREAL 
HEREDITAMENTS 

Abt. 56.— General Liability 

(1) A private nuisance is some unauthorised 
user of a man’s own property causing damage 
to the property of another, or some un¬ 
authorised interference with another’s enjoy¬ 
ment of his property, causing damage (a). 

(2) Any private nuisance whereby sensible 
injury is caused to the property of another, or 

(a) Cunard v, Antifyre, Lid., [1933] 1 K. B. 661, at pp. 566-657 ; 
Digest Supp. ; and see the speech of Lord Wright in Sedleigh-Denfield 
V. O'Callaghan, [1940] A. C. 880, at pp. 902-904 ; [1940] 3 All E. R. 
349, at pp. 363-366 ; Digest Supp. 

123 
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Art. 56 whereby tJie ordinary physical comfort of human 
— existence in sucli pi'operty is materially in¬ 
terfered with, is actionable. 

(3) Liability for nuisance is independent of 
negligence, that is to say, it is no defence that 
reasonable care was taken to ])revent the a(!t 
complained of being a nuisance. 

Explanation.—-While trespass consists in the direct 
physical interference with the land of another and is action¬ 
able fer se, the law with regard to private nuisances mainly 
depends upon the maxim sic iitere tuo ut aliemm non Icedas ; 
for in the vast majority of cases, they are interferences for a 
substantial length of time by owners or occupiers of property 
with the use or enjoyment of neighbouring property. Not 
that that maxim can receive a literal interpretation, for a 
man may legally do many acts which may injure others 
(e.g. build a house which may shut out a fine view theretofore 
enjoyed by a neighbour (fc)); but such acts are necessarily 
incidental to the ownership of property. The acts referred 
to in the maxim are acts which go beyond the recognised 
legal rights of a proprietor. 

Although, therefore, a lawful use of property cannot, in 
accordance with general principles, be treated as unlawful 
and giving a cause of action for nuisance, even if done with 
an improper motive (c), yet the law, in judging what con¬ 
stitutes a nuisance, does not entirely disregard the object of 
that which is said to constitute the nuisance. “ A balance 
has to be maintained between the right of the occupier to do 
what he hkes with his own and the right of his neighbour 
not to be interfered with. It is impossible to give any 
precise or universal formula, but it may broadly be said that 
a useful test is what is reasonable according to the ordinary 
usages of mankind living in society or more correctly in a 
particular society ” (d). Therefore, to do something in sheer 
wantonness and with the proved intention to annoy, such as 
deliberately and continuously making hideous noises or firing 
guns in the immediate neighbourhood of another’s land, is 

(6) Browne v. Flower, [1911] 1 Ch. 219 ; 31 Digest 136, 2703. 

(c) Bradford Corporation v. Pickles, [1895] A. C. 587 ; 36 Digest 
104, 65, and Article 5, ante. 

(d) Sedleigh-Denfield v. O'Callaghan, [1940] A. C. 880, per Lord 
Wright, at p. 903 ; [1940] 3 All E. R. 349, at p. 364 ; Digest Supp. 
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evidence that the defendant is not using his property in a Art. 56 
legitimate manner, and may therefore amount to a nuisance (e). - 

(1) In tho l(>afling case of St. Helen's Smelting Co. v. Tipping (/), Illastrations: 

tho fact that the fumes from the company’s works killed Fumes 
the plaintiff’s shrubs was held sufhcient to support the 
action ; for the killing of the shrubs was an injury to th(^ 
property. 

(2) So, too, smoke, unaccompana^d with noise or with noxious Noisy and 

vapour, noise alone, and offensive vapours alone, al- noisome 
though not injurious to health, may soveiaily constitute trades 
a nuisance ; and the material question in all such cases Crump v. 

IS, whether the annoyance produced is such as materially Lambert 
to interfere with the ordinary comfort rd human existence 
in the plaintiff’s property (g). 

(3) Where tho alleged nuisance consists of le th which interfere Interference 

with tho reasonable enjoyment of property, tho incon- with enjoy- 
vemence must bo substantial. The standard is referred 
to in BUituI V. Yates (h) as “ a serious mccinenicnce and 
interfoiemjo with tho comfort of the occupiers of the 
dwelling-house accordmg to notions prevalent among 
reasonable English men and women.” 

(4) Tho collection of a crowd of noisy and disoiderly people Noisy 

outside grounds in which entertainments with music entcrtam- 
and fireworks are being given for prolit may constitute merits 
a nuisance, even though the entertainer has excluded Walker v. 
all improjier characters, and tlu^ amusements have been Brewster 
conducted in an orderly way (i). 

8o, too, may the collection of largo and noisy crowds out¬ 
side a club kept open till 3 a.m. for pugilistic encounters (j). 

(5) So, too, tho turning of the ground floor of a London house Ball v. Bag 

into a stable, so that tlio neighbours are disturbed all night 
by the noises of tho horses, may constitute a nuisance {k). 

(e) See Harrison v. Southwark and Vauxhall Waier Co., [1891] 2 
Ch. 409, at p. 414 ; 36 Digest 162, 44 ; Christie v. Davey, [1893] 1 Ch. 

316 ; 36 Digest 195, 360 ; Hollywood Silver Fox Farm, Ltd. v. Emi , tt, 

[1936] 2 K. 13. 468 ; [1936] 1 All E. R. 825 ; Digest Supp., m which 
case the defendant deliberately fired guns on his own land for the 
purpose of disturbing tho silver foxes on the plaintiffs’ land and so 
injuring the plaintiffs in their business of breeding silver foxes. 

(/) (1865), 11 H. L. C. 642; 36 Digest 169, 115] Wood v. Conway 
Corporcdion, [1914] 2 Ch. 47 ; 36 Digest 224, 65S. 

{g) Crump v. Lambert (1867), L. R. 3 Eq. 409; 36 Digest 158, 21. 

(h) Bland v. Yates (1914), 58 Sol. Jo. 612; 36 Digest 174, 199; 

WaUer v. Selfe (1851), 20 L. J. Ch. 433 ; 36 Digest 156, 1 
(t) Walker v. Brewster (1867), L. R. 5 Eq. 25 ; 36 Digest 185, 289. 

See also Inchbald v. Robinson, Inchbald v. Barrington (1869), L. R. 

4Ch. 388; 36 Digest 185, 290. 

{j) Bellamy v. Wells (1890), 60 L. J. Ch. 156; 26 Digest 428, 1481. 

And see also Barber v. Penley, [1893] 2 Ch. 447, and Jenkins v. 

Jackson (1888), 40 Ch. D. 71 ; 36 Digest 216, 590. 

{k) Ball v. Ray (1873), L. R. 8 Ch. 467 ; 36 Digest 194, 354. 
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Building 

operations 


Mahm v. 
Laskey 


PRIVATE NUISANCES 

Other examples of nuisances to corporeal hereditaments 
are, permitting buildings to become ruinous so as to fall on 
one’s neighbour’s land (1 ); overhanging eaves from which 
the water flows on to another’s property (m); or overhanging 
trees (n) or roots of trees causing damage to buildings (o); 
or pigsties creating a stench, erected near to another’s house. 
And it would seem that noisy dogs, preventing the plaintiff’s 
family from sleeping, are a nuisance if serious discomfort 
is caused (p). So, also, is a small-pox hospital so conducted 
as to spread infection to neighbouring houses {q). The ringing 
of bells at a Roman Cathohc chapel adjoining the plaintiff’s 
premises at all hours of the day and night (r), and the collecting 
of a queue so as to interfere with the entrance to the plaintiff’s 
premises, are other examples (s). 

Further, building operations, though causing a certain 
amount of annoyance, have usually to be tolerated as neces¬ 
sary, but they may constitute a nuisance if conducted at 
night in such a way as to prevent sleep, or are of such a nature 
as to endanger the stability of buildings themselves not 
unduly weak in shock resistance (/). 

Nuisance (that is, private nuisance), is confined to injuries 
to property m some form : hence the plaintiff to maintain an 
action for a private nuisance must show some title to the 
thing to which the nuisance is alleged to be (u), though in 
some cases a purely possessory title is sufficient (a). Where, 

(l) Todd V. Flight (1860), 9 C B. N. S. 377 ; 31 Digest 345, 4870. 

(m) Bathishill v. Reed (1856), 18 C. B. 696 ; 36 Digest 222, 03J. 

. (n) Lemmon v. Wehh^ [1895] A. 0 1 , 36 Digest 205, 472 ; SmUh v 
Giddy, [1904] 2 K. B. 448 , 2 Digest 64, 407. 

(o) Butler v. Standard Tehjihones and Cables, Ltd , [1940] 1 K. B. 
399 , [1940] 1 All E. R. 121 ; Digest Supp. 

(p) Street v. Tugwell (1800), Selwyn’s Nisi Piius, 13th ed., 1070. 

{q) Metropolitan Asylum District v Hill (1881), G App. Cas. 193 ; 
36 Digest 241, 799. 

(r) Soltau V. de Held (1851), 2 Sim. N. S. 133 ; 36 Digest 164, 66, 

{s) Lyons,Sons dh Co.V.Gulliver,[\^\4]\Ch.Q^\; 26 Digest 428, 7775. 

(O Andreae v. Selfridge dc Co., Ltd., [1938] Ch. 1; 11937] 3 All 
M. R, 255; Digest Supp. ; De Keyser v. Spicer (1914), 30 T. L. R. 
257 ; 36 Digest 167, 93; Hoare db Co. v. McAlpine, [1923] 1 Ch. 167 ; 
36 Digest 192, 340. 

[u] Cunard v. AnUjyre, Ltd., [1933] 1 K. B. 551, at pp. 556-557 ; 
Digest iSupp. ; Metropolitan Froperties, Ltd. v. Jones, (1939] 2 All 
E. R. 202 ; Digest Supp. 

(a) Nicholls V. Ely Beet Sugar Factory, [1931] 2 Ch. 84 ; Digest 
Supp. (possessory title to a several fishery). It was held m this case 
that the defendants could not set up ihQgus terhi against the plaintiff. 
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therefore, a bracket, supporting a water tank in a house, fell Art. 56 

by reason of the vibrations caused by the defendants’ engine - 

in the adjoining premises and by its fall caused the plaintiff 
injury, but the plaintiff had no interest in the house or any 
right of occupation in the proper s^nse of the term, merely 
residing there with her husband who was the manager of a 
company, the lessees of the house, it was held that she had no 
cause of action, though the jury found that the working of the 
engine was a nuisance (6). 


Art. 57. —Reasonableness of Place 

(1) That which is primd facie a nuisance cannot 
be justified by the fact that it is done in a proper 
and convenient place and is a reasonable use of 
the defendant’s land (c). 

(2) Where the acts complained of are nuisances 
by reason of injury to property, it is no 
defence that the locality is one devoted to trades 
which cause such injury (d). 

(3) But with regard to acts which are nuisances 
by reason of their interfering with the enjoy¬ 
ment of property, as distinguished from 
those which damage the property itself, the cir¬ 
cumstances of the locality must be taken into 
consideration (e). 

{b) Malone v. Laske^j, [1907] 2 K. B. 141 ; 30 Digest 209, 527, In this 
case the defendants were not guilty of negligence. Where negligence 
IS proved, the above considerations do not apply ; Cunard v. Antifyre, 
Ltd., note (w), p. 120, McCormick v. Fife Coal Co., [1931] S. C. 19; 
Digest Supp. 

(c) Bamford v. Turnley (1802), 3 B. & S. 66; 36 Digest 169, 111, 
overruling Hole v. Barlow (1868), 4 C. B. N. S. 334 ; 30 Digest 168, 

no. 

{d) St. Helen's Smeliing Co. v. Tipping (1865), 11 H. L. CovS. 642; 
30 Digest 169, 115 ; Salvin v. North Brancepeth Coal Co. (1874), L. R. 
9 Ch. 705 ; 36 Digest 180, 251; Wood v. Conway Corporation, [1914] 
2 Ch. 47 ; 36 Digest 224, 658. 

(e) Ibid, and Polsue and Alfieri. Ltd. v. Bushmer, [1907] A. C. 
121 ; 3^6 Digest 200, 405; Bland v. Yates (1914), 58 Sol. Jo. 012; 
34 Digest 174, 199; De Keysers Hotel, Ltd. v. Spicer (1914), 
30 T. L. R. 267 ; 36 Digest *167, 93 ; Uoare v. McAlpme, [1923] 
1 Ch. 167 ; 36 Digest 192, 340; Vanderpant v, Mayfair Hotel Go., 
[1930] 1 Ch. 138 ; Digest Supp. As to wanton acts, see pp. 124-126, 
ante. 
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57 Explanation—The spot selected may be very convenient 

for the defendant, or for the public at large, but very incon¬ 
venient to a particular individual who chances to occupy 
the adjoining land ; and proof of the benefit to the pubhc, 
from the exercise of a particular trade in a particular locality, 
can be no ground for depriving an individual of his right to 
compensation in respect of the particular injury he has 
sustained from it. Thus, where the defendant used his land 
for burning bricks and so caused substantial annoyance to 
his neighbouT*, it was held that it was no defence that it was 
done in a proper and convenient spot, and was a reasonable 
use of the land (/). At the same time a person is entitled to 
use his land or house in the ordinary way in which property 
of the like character is used, and an adjacent owner must put 
up with such noises and inconveniences as may reasonably 
be expected from his neighbours, such as the noise of a 
pianoforte, or of children in their nursery, which are noises 
we must reasonably expect, and must, to a large extent, put 
up with (g). 

In St. Helen's Srneltmg Co. v. Tipping (k), Lord Westbury 
said : “In matters of this description, it appears to me that 
it is a very desirable thing to mark the difference between an 
action brought for a nuisance upon the ground that the alleged 
nuisance produces material injury to the property, 
and an action brought for a nuisance on the ground that the 
thing alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter—namely, 
the personal inconvenience and interference with one’s 
enjoyment, one’s quiet, one’s personal freedom, anything 
that discomposes or injuriously affects the senses or the 
nerves—whether that may or may not be denominated a 
nuisance, must undoubtedly depend greatly on the cir¬ 
cumstances of the place where the thing complained of 
actually occuis. If a man lives in a town, it is necessary that 
he should subject himself to the consequences of those 
operations of trade whieh may be carried on in the immediate 
locality, which are actually necessary for trade and com- 


(/) Bamford v. Turnhy, note (c), p. 127. 

ig) See Ball v. Ray (1873), L. R. 8 Ch. 467 ; 36 Digest 194,' 364; 
Att.-Oen. V. Cole, [1901] 1 Ch. 205 ; 36 Digest 170, llS ; Reinhardt v. 
Meniaati (1889), 42 Ch. D. 685 ; 36 Digest 170, ii7. 

{h) (1865), 11 H. L. Cas., at p. 650. 
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Art. 67 


merce, and also for the enjoyment of property, and for the 
benefit of the inhabitants of the town, and the public at 
large. If a man lives in a street where there are numerous 
shops, and a shop is opened next door to him which is carried 
on in a fair and reasonable way, he has no ground of complaint 
because, to himself individually, there may arise much dis¬ 
comfort from the trade carried on in that shop. But when 
an occupation is carried on by one person in the neighbour¬ 
hood of another, and the result of that trade or occupation or 
business is a material injury to property, then unquestion¬ 
ably arises a very different consideration. I think that in a 
case of that description, the submission which is required from 
persons hving in society to that amount of discornfort which 
may be necessary for the legitimate and free exercise of the 
trade of their neighbours, would not apply to circumstances 
the immediate result of which is sensible injury to the value of 
tho property.” 

In 1905 (t), Warrington, J., said that for the purpose v. 

of coming to a decision whether working a noisy printing 
machine by night in Gough Square (a neighbourhood devoted 
to the printing trade) was a nuisance to a residence adjoining 
the square, he was to look not at the defendants’ operations 
in the abstract and by themselves, but in connection with all 
the circumstances of the locality, and in particular with regard 
to the trades usually carried on there, and the noises and 
disturbance existing prior to the commencement of the 
defendants’ operations ; but that if, after taking these cir¬ 
cumstances into consideration, he found a serious and not 
merely a shght interference with the plaintiff’s comfort, he 
thought it his duty to interfere. And acting on this principle, 
he granted an injunction restraining the defendants from 
using their machine, although the machine was one of an 
improved type, quieter than those generally used, and was 
properly used. It was enough that in fact it created a 
nuisance. His decision was afiirmed in the House of Lords. 


(t) Rushmer v. Polsne and Alfieri, Limited (1906), 21 T. L. R. 183 ; 
affirmed in House of Lords, [1907j A. C. 121; 36 Digest 200, 405 \ 
more recently the same judge has decided on the same principles; 
Bland v. Yates (1914), 58 Sol. Jo. 612 ; 36 Digest 174, 199 ; De Keyser's 
Hotels, Limited v. Spicer Brothers (1914), 30 T. L. R. 257 ; 36 Digest 
167, 93. 


U.T. 
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Art. 58 


Illustration : 

Sturges v, 
Bridgman 


PRIVATE NtnSANOBS 

Aet. 58.— Plaintiff coming to the Nuisance 

It is no answer to an action for nuisance, that 
the plaintiff knew that there was a nuisance, and 
yet went and lived near it [h). 

Explanation— In the words of Byles, J., in Hole v. 
Barlow {1): ‘'It used to be thought that if a man knew that 
there was a nuisance and went and hved near it, he could not 
recover because it was said it is he that goes to the nuisance, 
and not the nuisance to him. That, however, is not law 
now.” The justice of the present law is obvious from the 
consideration, that if it were otherwise, a man might be 
wholly prevented from building upon his land if a nuisance 
was set up in its locality, because the nuisance might be 
harmless to a mere field, and therefore not actionable, and 
yet unendurable to the inhabitants of a dwelling-house. 

So where a confectioner had for many years used a pestle and 
mortar m his kitchen in Wigmore Street, and then the 
plaintiff, a iihysician in Wimpole Street, built a con- 
sultmg room m his back garden against the confectioner’s 
kitchen, and the noise from the pestle and mortar was a 
nuisance to the consulting room, it was held that, al- 
thoLigli the plaintiff had come to the nuisance, ho was 
nevertheless entitled to complain ot it as a nuisance (m). 


Aet. 59. — Liability of Occupier and Owner 
for Private Nuisances 

(l) The occupier of premises upon whieh a 
nuisance is created to adjoining property is 
pmnd facie liable. There is no liability upon an 
owner as such (n). 

{k) Elhoison v. Feetham (1836), 2 B. N. C. 134 ; 19 Digest 179, 1291 ; 
lihss V. Hall (1838), 4 Bing. N. C. 183 ; 36 Digest 159, 25 ; Sturges v. 
Bridgman (1879), II Ch. D. 852 ; 36 Digest 160, SO. 

(/) (1858), 4 C. B N. 8. 334, at p. 336 ; 36 Digest 168, 110. The 
actual decision in this case was overruled by Bam ford v. Turrdey 
(1862), 3 B ^ S. 66 ; 36 Digest 169, 111. See Article 57 (1). 

(m) iStiirgcs v. Bndgrruin (1879), 11 Ch. D. 862 ; 36 Digest 160, 30\ 
and see Crosdey (B Bona, Limited v. Lightowler (1867), L. R. 2 Ch. 
478 ; 36 Digest 221, 623. As to the effect of an established business 
being declared by subsequent statute to have been an “ offensive 
trade,” see Mayo v. Stazicker, [1921] 2 K. B. 196 ; 36 Digest 171, 130. 

(n) Russell v. Shenton (1842), 3 Q. B. 449 ; 36 Digest 215, 583. 
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(2) An owner who is not in occupation may be Art. 59 
liable if he has originally created the nuisance 

and let the premises with the nuisance com¬ 
plained of, or, when the nuisance is due to want 
of repair, has permitted the premises to get out 
of repair, and lets them with knowledge of the 
want of repair, if, as between himself and his 
tenant, he has undertaken the repairs (o), or, 
perhaps, has reserved to himself the right to 
execute the repairs {p). 

(3) Where the nuisance is caused, not by the 
state of the premises themselves, but by their 
user, an owner who is not in occupation is not 
liable for the nuisance, although he has let the 
premises in such a condition that they are capable 
of being so used as to cause a nuisance (q). 

(4) When a nuisance has been created by the 
act of a trespasser or otherwise without the act, 
authority or permission of the occupier, the 
occupier is not responsible for that nuisance unless 
with knowledge or means of knowledge of its 
existence, he suffers it to continue without taking 
reasonably prompt and efficient means for its 
abatement (r). If, therefore, he neither knows 
nor can be reasonably expected to know of the 
existence of the nuisance, he is not liable there¬ 
for (s), unless the nuisance is due to the want of 


(o) Rosewell v. Prior (1701), 2 Salk. 400; 36 Digest 215, 581; 
Todd V. Flight (1860), 9 C. B. N. S. 377 ; 31 Digest 345, 4879. 

(p) See Wilchick v. Marks cfc Silverstone, [1934] 2 K. B. 56 ; Digest 
Supp.; and compare Article 65. 

(q) Rich V. Basterfield (1847), 4 C. B. 783 ; 36 Digest 216, 584. 

(r) Salmond on Torts, 6th ed., 1920, p. 260; quoted with approval 
and adopted by Lord Maugham m Sedleigh-Denjield v. O'Catkighan, 
[1940J A. C. 880, at p. 893 ; [1940] 3 All E. R. 349, at p. 357 ; Digest 
ISupp. 

(s) St. Anne’s Well Brewery Co. v. Roberts (1928), 140 L. T. 1 ; 
Digest Supp.; Wilkins v. Leighton, [1932] 2 Ch. 106 ; Digest Supp. 
Cf. Ilford Urban Council v. Beal, [1926] 1 K. B. 671 ; 36 Digest 
195, 364, where the defendant was held not liable for damages caused 
by his ow-n acts to an underground sewer, of the existence of which ho 
did not know and could not reasonably be expected to know. 
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Nuisance 
created with¬ 
out the 
authority of 
the occupier 


PRIVATE NUISANCES 

repair of the premises. In this last case he is 
liable whether he knew or ought to have known of 
the want of repair or not (/). 

Explanation.— ^I'he ground of responsibility for nuisance 
is the possession and control of the land from which the 
nuisance proceeds (u) : but, apart from this, the person who 
causes or authorises the nuisance is liable, even though at 
the time when it causes damage he is not in possession of the 
property. So a person who creates a nuisance on his land 
and then lets it with the nuisance is liable if the nuisance 
continues (a), and the purchaser or lessee may also be liable 
for continuing the nuisance (6). 

So too the owner of land who lets a house and undertakes, 
as between himself and his tenant, to repair is liable if by 
reason of his not repairing a nuisance is caused to adjoining 
premises (c). 

If a person builds a factory with a chimney on his land 
and lets the land he does not thereby authorise the user of 
the chimney so as to be a nuisance. It is not the existence 
of the chimney which is the nuisance, but its use and for this 
the person who uses the chimney and not the owner of the 
land is liable (d). On the other hand, where the landlord lets 
the premises for the express purpose of their being worked, 
fpr instance, as a lime quarry and that amounts to a nuisance, 
he will be liable as having authorised the nuisance (e). But an 
owner who is not an occupier is not hable unless he can be 
fixed with hability in one of these ways (f). 

Even the occupier is not liable if he be entirely innocent 
of creating the nuisance, as, for instance, when it is created 
by a trespasser or a heavy fall of snow, provided that he does 
not continue or adopt it(^). He continues it, however, if 
(Tj Wnnffe v. Cohen, [1940] 1 K. B. 229; [1939J 4 AliinO^l ; 
Digest Supp. 

(u) iSedleigh-DenJield v. O''Callaghan, [1940J A. C. 880, at p. 003 ; 
[1940] 3 All E. R. 349, at p. 364 ; Digest Supp. 

{a) Rosewell v. Prior (1701), 2 Salk. 460 ; 36 Digest 215, 581. 

{b) Penruddock's Case (1698), 5 Co. Rep. 100 b ; Broder v. Baillard 
(1876), 2 Ch. D. 692 ; 36 Digest 190, 321 ; R. H. Buckley dh Sons, Ltd. 
V. N. Buckley cfc Sons, [1898] 2 Q. B. 608. 

(c) Todd V. Flight (1860), 9 C. B. N. S. 377 ; 31 Digest 345, 4879 ; 
Wnnge v. Cohen, supra. 

{d) Rich V. Basterfield (1847), 4 C. B. 783 ; 36 Digest 216, 584. 

{e) Harris v. James (1876), 46 L. J. Q. B. 545 ; 36 Digest 216, 589. 

(/) Russell V. Shenton (1842), 3 Q. B. 449 ; 36 Digest 216, 583. 

{g) Job Edwards v. Birmingham Canal Navigations, [1924] 1 K. B. 
341 ; 36 Digest 214, 575. 
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wilh knowledge or presumed knowledge of its existence he Art. 59 

fails to take any reasonable means to abate it though he has- 

had ample time to do so, and he adopts it if he makes any 
use of the erection, building, bank or artificial contrivance 
which constitutes the nuisance (A). 

It is different if he be excusably ignorant of the existence Ignorance of 
of the nuisance (i). Thus in one case the defendant’s pre- the^exwtence 
decessors in title built a house which in fact brought pressure nuisance 
on a retaining wall which had been constructed many years 
previously on the plaintiff’s land. Owing to this pressure, Wilkms v. 
after the defendant had bought the house, the wall collapsed. Leighton 
The defendant neither knew nor could have known that the 
house constituted a nuisance or hidden danger to the plaintiff’s 
property and was, therefore, held not liable for the damage (k). 

But if the nuisance is due to the premises faUing into Nuisance due 
disrepair, the person under the duty to repair, 'whether owner faiimg^nTo 
or occupier, is liable whether he knew or ought to have known disrepair 
of the state of disrepair or not (1). 

On the defendants’ land was a ditch in which a trespasser Illustration: 
placed a pipe, without the knowledge or consent of the Sedkigk- 
defendants, for carrying off rain water. The defendants Denjidd v. 
subsequently became aware through their servants of O'CalUighan 
its existence and in fact they used it for the draining of 
their fields. Owing to insufficient caution being taken 
to prevent the pipe becoming blocked, during a heavy 
rainstorm the pipe became choked with leaves, with the 
result that the water overflowed on to the plaintiffs 
premises and caused them damage. 

The defendants were held responsible for this damage (m). 

{h) Sedleigh-Denjield v. O'Callaghan, [19401 A. C. 880, at p. 894 ; 

[1940] 3 All E. R. 349, at p. 358 ; Digest Supp.; Slater v. Worthington s 
Cash Stores (1930), Ltd., [1941] 1 K. B. 488 ; [1941] 1 All E. R. 245 ; 

Leanse v. Egerton {Lord), [1943] K. B. 323 ; [1943] 1 All E. R 489. 

(i) See cases cited in note (;?), ante, p, 131. 

{k) Wilkins V. Leighton, [1932] 2 Ch, 106 ; Digest Supp. 

(/) Wrmge v. Cohen, [1940] 1 K. B. 229; [1939] 4 All E. R. 241; 

Digest Supp. 

(m) Sedleigh-Denfield v. O'Callaghan, [1940] A. C. 880; [1940] 3 
All E. R. 349 ; Digest Supp. This important case explodes the idea 
that a distinction can be drawn between the duty of an occupier in 
the case of a public nuisance existing on his land and his duty if ho 
allows a private nuisance on his land to continue so as to cause damage 
to an adjoining owner. The observations in Job Edwards v. Birmingham 
Canal Navigations, note (g), p. 132, which give colour to this view must 
therefore now be considered to be erroneous. Further, the case of Sa.rby 
V. Manchester and Sheffield Rail. Co. (1869), L. R. 4 C. P. 198; 36 
Digest 214, 572, will hereafter be scarcely worth citing, for it must be 
considered either to be overruled by the case cited, or merely to have de¬ 
cided that the facts proved did not support the plaintiff’s case as pleaded. 
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PRIVATE NUISANCES 


Prescription 

Act 


Art. 60 .— Prescription to Commit a Nuisance 

The right to commit a private nuisance may 
be acquired by grant or prescription. 

Explanation.—An owner of land may by express grant 
give to another a right to do that which would otherwise be a 
nuisance, e.g, to discharge foul water on to his land. If a 
person has been actually committing a nuisance for a great 
many years without objection, it is reasonable to presume 
that he has in some way acquired a right to do so, and at 
common law juries were directed to presume a lost 
grant in such cases. But juries were not bound, and in 
some cases refused, to presume a lost grant which they did 
not believe ever to have existed in fact (w). 

The right of one owner of land to commit nuisances of 
this kind in respect of the land of another is a right in the 
nature of an easement, being not a mere personal right, but 
a right granted, or presumed to have been granted, by the 
owner of land or his predecessors in title (so as to bind all 
subsequent owners), to the owner of the land for whose benefit 
it is created for the benefit of him and all subsequent owners. 

Now it is seldom necessary to presume a lost grant, for by 
the Prescription Act, 1832, where an easement which might 
at common law be claimed by lost grant has been actually 
enjoyed by a person claiming it as of right without interrup¬ 
tion for twenty years immediately before action brought, 
that is generally enough to establish the right, unless it 
has been enjoyed by consent or agreement (o). 


(n) The law as it stood before the Prescription Act “ put an m- 
tolerable strain on the consciences of judges and jurymen ” {per Lord 
Macnaghten in Gardner v. Hodgson's Kingston Brewery Co., [1903] 
A. C. 229, at p. 236). 

(o) 5 Halsbury’s Statutes 823. The period is m some cases forty 
years, as when the land of the servient tenement (that is the land whose 
owner is supposed to have made the grant) has been owned by some 
person who could not lawfully make a grant to bind his successors 
in title, such as a tenant for life. If there has been forty years’ 
enjoyment the right can only be defeated by showing that it was 
enjoyed under an express grant or consent in writing. No grant 
can now be presumed from enjoyment for a less period than twenty 
years. 
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(1) Accordingly, a person may now by twenty yeais’ user gain 0 q 

a right to pour foul water into another’s stream (p). * 

(2) It must be noted that the period of twenty years only Illustrations: 

begins to run from the time when the acts complained y 

of begin to be a nuisance. So when the defendant had jYtlhams 
for more than twenty >oars made a noise which did not y 

amoimt to an actionable nuisance to his neighbour, 
because the neighbour’s land was not built on, ho acquired 
no easement by so doing ; and accordmgly when the 
plaintiff built a consultation room on the land affected 
by the noise, and the noise then began to be a nuisance, 
it was held that the defendant had not acquired a right 
under the Prescription Act (q). 

(3) A person can only acquire by prescription a right to do Crossleyv, 

acts of the same kind and amount as he has done for Lightowler 
the period of enjoyment. So if ho has for twenty years 
poured a certain amoimt of effluent of a particular kind 
into a stream, he can only proscribe to discharge effluent 
of that amount and of that kind, and is not justified 
in pouring in any larger amount, or effluent of a different 
kind (r). 


Art. 61.— Remedy of Reversioners for 
Nuisances 

Whenever any wrongful act is necessarily 
injurious to the reversion to land, or has ac¬ 
tually been injurious to the reversionary interest, 
the reversioner may sue the wrongdoer ( 5 ). 


(1) Any permanent obstruction of an incorporeal right, as Illustrations 
of way, air, light, water, etc., may be an injury to the 
reversion (i). 


ip) Wright V. Williains (1836), 1 M. & W. 77 ; 42 Digest 628, 299; 
and see Gardner v. Hodgson's Kingston Brewery Co., [1903] A. C. 229; 
19 Digest 53, 298. 

[q) Sturges v. Bridgman (1879), 11 Ch. D. 852 ; 36 Digest 160, 30. 
Cf. Article 58. 

(r) Crossley dh Sons, Limited v. Lightowler (1867), L. R. 2 Ch. 478 ; 
36 Digest 221, 623. 

{s) Bectingfield v. Onslow (1685), 3 Lev. 209. 

(0 Kidgill V. Moor (1850), 9 C. B. 364 ; 36 Digest 208, 499 ; Metro¬ 
politan Association v. Fetch (1858), 5 C. B. N. S. 504 ; 19 Digest 186, 
1359 •, Qreenslade v. Halliday (1830), 6 Bing, 379; 36 Digest 204, 
464. 
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(2) But an action will not lie for a nuisance of a mere transient 
and temporary character (u). Thus, a nuisance arising 
• from noise or smoke will not support an action by the 
reversioner (a). Some injury to the reversion must 
always be proved, for the law will not assume it (h). 


Art. 62.—Remedy by Abatement 

(1) A person injured by a nuisance may abate 
it, that is remove that which causes the nuisance, 
provided that he commits no riot in the doing of 
it, nor occasions any damage beyond what the 
removal of the inconvenience necessarily re¬ 
quires (c). 

(2) Where there are alternative ways of 
abating a nuisance the less mischievous must be 
chosen {d). 

(3) A person cannot justify doing a wrong to 
an innocent third party or to the public in abating 
a nuisance. So it seems that entry on the lands 
of an innocent third party cannot be justified (e). 

(4) In order to abate a nuisance an entry may 
be made on the lands on which the cause of the 
nuisance is, provided notice requesting removal 
of the nuisance be first given. But if a nuisance 
can be abated without committing a trespass no 
notice is required (/). 


(It) Baxter v. Taylor (1832), 4 B. & Ad. 72 ; 19 Digest 122, 822. 

(a) Mumford v. Oxford^ Worcester mid Wolverhampton Rad. Co. 
(1856), 25 L. J. Ex. 265 ; 36 Digest 206, 484 ; Simpson v. Savage (1856), 
1 C. B. N, S. 347 ; 36 Digest 206, 483 ; White v. L, G. 0. Co., [1914] 
W. N. 78 ; 58 Sol. Jo. 339 ; 36 Digest 208, 510. 

{b) Kidgill v. Moor (1850), 9 C. B. 364 ; 36 Digest 208, 499. 

(c) Stephen’s Commentaries, 19th ed., Vol. Ill, p. 443 ; Job Edwards 
V. Birimngham Navigations, [1924] 1 K. B. 341 ; 36 Digest 214, 575. 
It is generally very imprudent to attempt to abate a nuisance. It is 
far better to apply for an injunction. 

(J) Per Blackburn, J., in Roberts v. Rose (1865), L. R.T Ex. 82, 
at p. 89 ; 36 Digest 204, 465. 

(e) Per Blackburn, J., in Roberts v. Rose (1865), L. R. 1 Ex. 82, at p 
89; 36 Digest 204, 465. 

(/) LemmonW. Webb, [1895] A. C, 1 ; 36 Digest 205, 472. 
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(5) An entry on another’s land to prevent an Art. 62 
apprehended nuisance cannot be justified. 

Explanation. — It must be observed that notice is Notice 
generally necessary before entry on the lands of another— 
but it seems that notice is dispensed with in three cases, viz. 

(a) where the owner of the land was the original wrongdoer, 
by placing the nuisance there; (b) where the nuisance 
arises by default in performance of some duty cast on him by 
law ; and (c) when the nuisance is immediately dangerous to 
life or health (g). 

{ 1) Thus, if my neighbour build a waU and obstruct my ancient R. v. 
lights, I may, after notice and request to him to remove Rosewell 
it, enter and pull it down {h); but where the plamtiff 
had erected scaffolding in order to build on his own land, 
and the defendant entered and threw down the scaffolding ^ 
in order to prevent the erection of the buildmg, which 
when erected would have been a nuisance to him, such 
entry was held wholly unjustifiable (i). Refusal of a 
mandatory injunction does not preclude the right to 
abate by other means (^). 

(2) Branches of trees overhanging a man’s land may be cut Lemmon v. 

to abate the nuisance without notice, provided this can 
be done without committing a trespass (1). 

(3) A commoner may abate an encroachment on his common Pulling 

by pulling down a house or a fence obstructing his down 
right (m) ; so also may one whose right of way is ob- 
structed (n) ; but before pulling down a house, notice bouse 
and request to remove must be given if the house is v. 
actually inhabited (o), Caesar 

ig) See Jones v, Williams (1843), 11 M. & W. 17G ; 36 Digest 205, 

473. 

(h) R. V. Rosewell (1699), 2 Salk, 459 ; 36 Digest 204, 461. 

{i) Norris v. Baker (1616), 1 Roll. Rep. 393, fob 15. The scaffolding 
itself was not a nuisance. 

{k) Lane v. Capsey, [1891] 3 Ch. 411; 19 Digest 183, 1335. 

(l) Lemmon v. Webb, [1896] A. C. 1 ; 36 Digest 205, 472. 

(m) Mason v. Caesar (1676), 2 Mod. Rep, 66. 

(n) Lane v. Capsey, [1891] 3 Ch. 411; 19 Digest 183, 1335. 

(o) Davies v. Williams (1861), 16 Q. B. 646; 36 Digest 205, 476; 

Lane v. Capsey, supra. 
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SECTION II.-NUISANCES TO INCOR¬ 
POREAL HEREDITAMENTS 

A servitude {f) is a duty or service which is owed in respect 
of one piece of land, either to the owner as such of another 
piece of land, or to some other person. Property to which 
such a right is attached is called the dominant tenement, 
that over which the right is exercised being denominated the 
servient tenement. 

Where the right is annexed to a dominant tenement it is 
said to be appurtenant if it arises by prescription or grant, 
and appendant if it arises by manorial custom. Where it 
is annexed merely to a person it is said to be a right in 
gross. 

Servitudes are either natural or conventional. Natural 
servitudes are such as are necessary and natural adjuncts 
to the properties to which they are attached (such as the 
right of support to land in its natural state), and they apply 
universally throughout the kingdom. Conventional ser¬ 
vitudes, on the other hand, are not universal, but must 
always arise either by custom, prescription, or express or 
implied grant. The right to the enjoyment of a conven¬ 
tional servitude is called an easement or a profit d prendre in 
alieno solo, according as the right is merely a right of user, 
or a right to enter another's land and take something from 
it, as game, fish, minerals, gravel, turf, or the like. 

The easements known to our law are numerous. Mr. 
Gale, in his excellent treatise on Easements, gives a list 
of no less than twenty-five amongst other ” instances. 
Any unjustifiable interference with an easement or other 
servitude is a tort, and torts of this kind are usually classed 
with nuisances. As the rights interfered with are incor¬ 
poreal hereditaments, or of a closely analogous nature, they 
are spoken of, with sufficient accuracy, as nuisances to 


(/?) “ Servitude ” is not, strictly speaking, a term of English law, 
and what the learned author calls ‘ ‘ natural servitudes ’ ’ are by that 
law regarded as rights of property, arising ex jure naiurcB. Technically, 
too, those rights of property are not classified along with “ conventional 
servitudes ” as “ incorporeal hereditaments.” But though the two 
classes of rights are difierent in origin, yet, when once they have been 
brought into existence, their character is the same : and this fact is 
conveniently expressed by the nomenclature adopted by the learned 
author. See the speech of Lord Selbobne, L.C., in Dalton v. Angus 
(1881), 6 App. Cas. 740, at pp. 791-792 ; 19 Digest 7, 4. 
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incorporeal hereditaments. Torts of this kind are as various 
as are the kinds of easements and other servitudes, but in 
an elementary work such as this, it is only possible to treat 
of those which most often occur in practice, namely, inter¬ 
ferences with : (1) rights of support for land ; (2) rights of 
support for buildings; (3) rights to the free access of light 
and air; (4) rights to the use of water, and (5) rights of 
way. And as to these, it is only proposed to deal with the 
nature of the rights suflSciently to enable the student to 
appreciate what kind of acts amount to disturbances. The 
law relating to the acquisition of servitudes and their in¬ 
cidents belongs rather to the law of property than to that of 
torts. It is therefore sufficient to state that such rights, 
apart from express grant, are usually acquired by prescrip¬ 
tion under the Prescription Act, 1832 (q ); and the un¬ 
interrupted exercise or enjojunent of the right in question 
for twenty years “ next before some suit or action wherein 
the claim . . . shall have been brought in question openly, 
peaceably, and without leave asked, is sufficient to establish 
the right. In this context uninterrupted means without 
interruption submitted to or acquiesced in for one year after 
the owner of the dominant tenement shall have had notice 
thereof and of the person making or authorising the interrup¬ 
tion.” Such interruption is easily effected where the right 
claimed is a right of way, less easily when it is a right of light, 
while it is most difficult in the case of a right of support to 
buildings; but in law the ease or difficulty with which 
interruption can be effected makes no difference. 

Another kind of incorporeal right is a franchise, and a Franchises 
disturbance of that right is a nuisance. Franchises include 
rights of ferry and market. Other rights akin to franchises 
are patent rights, copyrights, and rights to trade marks; 
the nature and acquisition of which depend largely upon 
the several statutes relating thereto. The right to vote for 
members of Parliament is also a franchise, and an action 
lies for preventing a person from exercising that right (r). 

Disturbances or interferences with profits d prendre (such 


iq) 5 Halsbury’s Statutes 823. The student must remember that 
only “ conventional,” not ” natural,” servitudes are acquired under 
the Prescription Act. 

(r) Ashby v. White (1703), 2 Lord Raym. 938 ; 36 Digest 289, S76\ 
1 Sm. L. C. 253, as explained by Tozer v. Child (1867), 7 E. & B, 377. 
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as rights of common and fisheries) and of franchises (such as 
ferries and markets) (s) are torts, and are properly included 
among nuisances to incorporeal hereditaments. But the 
nature of these rights and what acts amount in law to dis¬ 
turbances are matters which belong rather to the law of 
property than to that of torts, and cannot be conveniently 
discussed in an elementary work on torts (t). 

Art. 63. —Disturbance of Right of Support 
for Land without Buildings 

(1) Every person commits a tort, who so uses 
his own land as to deprive his neighbour of the 
subjacent or adjacent support of soil, mineral 
matter, and like substances necessary to uphold 
such neighbour’s land in its natural and un¬ 
encumbered state (u). 

(2) A man may not pump from under his own 
land a bed of wet sand so as to deprive his neigh¬ 
bour’s land of support (a); but he may pump 
water from under his own land with impunity, 
although the result may be to deprive his neigh-. 
hour’s land of support (b). 

(3) In order to maintain an action for dis¬ 
turbance of this right, some appreciable sub¬ 
sidence must be shown (c), or, where an injunction 

( 5 ) Morpeth Corporation v. Northumberland Farmers Auction Mart 
Co., [1921] 2 Ch. 154 ; 33 Digest 649, 316. 

(t) The reader is referred to the standard works on Real Property, 
e.g. Cheshire’s Modem Real Property (Butterworth & Co.). 

(u) Backhouse v. Bonomi (1859), 9 H. L. Cas.'603; 34 Digest 701, 
907; Birmingham Corporation v. Allen (1877), 6 Ch. D. 284; 34 
Digest 713, 979; Howley Park Coal and Cannel Co. v. London and 
North Western Rail. Co., [1913] A. C. 11 ; 11 Digest 152, 345. The 
fact that the plaintiff is a statutory undertaker makes no difference 
in this respect; Walh-upon-Deame U. D. C. v. John Brown dh Co., 
[1936] Ch. 172; Digest Supp. 

(a) Jordeson v. Sutton, etc., Qas Co., [1899] 2 Ch. 217 ; 19 Digest 
167, 1164. 

(6) Popplewelly. Hodkinson (1869), L. R. 4 Ex. 248; 19 Digest 167, 
1162; but see per Bindley, M.R., in Jordeson v. Sutton, etc., Qas Co., 
[1899] 2 Ch., at p. 239. See also Article 66, post. 

(c) Smith V. Thackerah (1866), L, R. 1 C. P. 664; 19 Digest 164, 
1147, as explained in Att.-Qen. v. Conduit Colliery Co., [1895] 1 Q. B. 
301, at p. 313 ; 19 Digest 174, 1233. 
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is claimed, some irreparable damage must be 63 
threatened (d). 

(4) The cause of action is the subsidence of the 
plaintiff’s land, not the excavation or removal of 
soil or other material from the defendant’s land (e). 

(5) The right of "support may be destroyed by 
covenant, grant, or reservation (/). 

Explanation.—As already stated, the right to support for Thr right 
land in its natural state is a right of property, arising ej jure 
naturw, and is not, like the right of support for buildings, 
dealt with in the next Article, an easement to be acquired 
by grant or prescription. Like other rights, it may be 
bargained away : for instance, when one who owns both the 
surface and the subjacent minerals sells or leases the latter 
while retaining the former, he may grant to the lessee or 
purchaser of the minerals the right to let down the surface ; 
or when selling or leasing the former and retaining the latter, 
reserve to himself the right to let down the surface. Usually 
in such cases the mineral owner agrees to pay compensation 
for the damage. 

The law is thus stated by Lord Campbell in Humphries v. 

Brogden (g): '' The right to lateral support from adjoining 
soil is not, like the support of one building from another, 
supposed to be gained by grant, but it is a right of property 
passing with the soil. If the owner of two adjoining closes 
conveys away one of them, the alienee, without any grant 
for that purpose, is entitled to the lateral support of the 

{(1) Birmingham Corporation v. Allen (1877), 6 Ch D. 281, at p. 287 , 

34 Digest 713, 979. As regards injunctions, see Article 138, post. 

(e) Backhouse v. Bonomi (1861), 9 H. L. Cas. 503 , 34 Digest 701, 

907', Barley Mam Colliery v. Mitchell (1886), 11 App. Cas. 127; 

34 Digest 713, 981 \ West Leigh Colliery Co. v. Tunnichffe, [1908J 
A. C. 27 ; 32 Digest 341, 239. 

(/) Rowbotham v. WiUon (1860), 8 H. L. Cas. 348 ; 34 Digest 613, 

121 ; Aspden v. Seddon (1875), L. R. 10 Ch. 394 ; 34 Digest 710, 956, 
and cases there cited ; Davies v. Powell Dujfryn Steam Coal Co., 

(1921), 91 L. J. Ch. 40; 34 Digest 707, 944; Waru'ickshire Coal Co. v. 

Covenlry Corporation, [1934] Ch. 488 ; Digest Supp. See also Har¬ 
greaves, Ltd.'s Executors v. Burnley Corporation, [1936] 3 All E. R. 

969 ; Digest Supp. (custom of a manor). The right to remove support 
from the soil is not apparently an easement within the strict meanmg 
of the term : see Elliott v. Bum, [1935] A. C. 84 ; Digest Supp.; Earl 
Fitzmlliam's Collieries Co. v. Phillips, [1943] A. C. 670; [1943] 2 
All E. R. 346. 

[g) (1860), 12 Q. B. 739 ; 19 Digest 166, 1150, 
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Alt. 63 


Subter- 

ranean 

water 


other close the very instant when the conveyance is executed, 
as much as after the expiration of twenty years or any 
longer period. Pari ratione where there are separate free¬ 
holds, from the surface of the land and the minerals belonging 
to different owners, we are of opinion that the owner of the 
surface, while unencumbered by buildings and in its 
natural state, is entitled to have* it supported by the 
subjacent mineral strata. Those strata may, of course, be 
removed by the owner of them, so that a sufficient support is 
left; but if the surface subsides and is injured by the removal 
of these strata, although the operation may not have been 
conducted negligently nor contrary to the custom of the 
country, the owner of the surface may maintain an action 
against the owner of the minerals for the damage sustained by 
the subsidence.” 

But although there is no doubt that a man has no right to 
withdraw from his neighbour the support of adjacent soil, 
there would seem to be nothing at common law to prevent 
him draining that soil, if for any reason it becomes necessary 
or convenient for him to do so. It has therefore been held 
that he is not hable if the result of his drainage operations 
is to cause a subsidence of his neighbour's land (h). But 
whatever may be true of percolating waters themselves, if a 
man withdraws, along with that water, quicksand or water¬ 
logged soil, and in consequence thereof his neighbour’s land 
settles and cracks, he will be liable (^). And the same remark 
apphes a fortiori to the withdrawal of pitch or other liquid 
mineral, and (it is submitted) to mineral oil (k). 


{h) Popplewcll V. Hodkuison (18C9), L. R. 4 Ex. 248, 19 Digebt 
1(37, 1102 , but 86(3 the observations on this case made by JwIndley. 
M.R., and Riqby, L.J., m Jordeson v. Sutton, etc., (his Co., [18991 
2 Ch. 217, at pp. 239, 243. It would seem, however, that the doctrine 
IS but a logical extension of the rule laid down in Cheisemore v. Richards 
(1869), 7 H. L. C. 349 ; 44 Digest 34, 252 ; and Bradford Corporation 
V. Pickles, [1895] A. C. 587; 44 Digest 35, 257. Cf. Article 66 and 
p. 161, post. 

(i) The subject was discussed in Salt Union v. Brunner, Mond d; 
Co., [1906] 2 K. B. 822 ; 44 Digest 36, 259. There the defendants 
were held not hable for pumpmg brine from under their land, though 
the result was to remove the support of neighbouring land by dis- 
solvmg the salt m the subsoil. The decision, however, turned on the 
special circumstances of the case, and does not support the general 
principle that brine may be lawfully pumped so as to remove the 
support of adjacent lands. 

{k) Jordeson v. Sutton, etc., Gas Co., [1899] 2 Ch. 217 ; 19 Digest 
167, 1164 ; Trinidad Asphalt Co. v. Amhard, [1899] 2 Ch. 260 n. and 
[1899] A. C. 594 ; 34 Digest 661, 481. 
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In Darky Mam Colliery Co. v. MikJiell (1), the appeUante Art. 63 

worked their mines too close to the respondent’s property- 

and in conse(][uence the land subsided and some cottages The wrongful 
thereon were damaged, in 1868. These were repaired by the f 
appellants. In 1882, in consequence of the samCgubsiTe ^ 
workings which caused the subsidence in 1868, a 
further subsidence took place and the respondent’s cottages 
were again injured. The case turned upon the question 
whether the respondent’s claim was barred by the Statute 
of Limitations (m), and it was decided that it was not. This 
decision involves the further proposition that the tort is 
not the excavation, but the causing of the land to 
subside. The excavation was no doubt the cause of the 
subsidence, but the tort itself was damage resulting from the 
infringement of the right of support, and consequently each 
separate subsidence was a distinct and separate cau8i‘ of 
action for which a new action would he. 

(bmpanies governed by the Railways Clauses Consohda- Exception 
tion Act, 1845, by virtue of the mining sections (ss. 77-85), 
as amended by the Mines (Working Facilities and Support) 

Act, 1923, ss. 15-16, do not acquire a right to support in 
respect of mines within 40 yards of a railway ; but as to all 
the mines outside that limit the common-law right to lateral 
support for their railway is maintained unaffected (n). 


Art. 64.— Disturbance of Support of 
Buildings 

(1) A tort is not committed by one who so 
deals with his own property as to take away the 
support necessary to uphold his neighbour’s 
buildings, unless a right to such support has 
been gained by grant, express or implied (o) or 

(/) Barley Mam Colliery Co. v. Mitchell (1886), 11 App. Cas. 127 ; 
34 Digest 713, 981. To the like effect are the other cases cited in note 
(ti), ante, p. 140. 

{m) See Article 141, post. 

(n) Howley Park Coal and Canml Co. v. London and Noith Western 
Rati. Co., [1913] A. C. 11 ; 11 Digest 163, 353. 

(o) Partridge v. ScoU (1838), 3 M. & W. 220; 19 Digest 69, 400; 
Brown v. Robins (1869), 4 H. & N. 186; 19 Digest 169, 1180; North 
Eastern Rail. Co. v. Elliott (1860), 29 L. J. Ch. 808 ; 19 Digest 164, 
1145. 
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by twenty years’ uninterrupted user, peaceable, 
open, and without deception (p). 

(2) But the owner of land may maintain 
an action for disturbance of the natural right 
of support for the surface, notwithstanding build¬ 
ings have been erected upon it, provided that 
the weight of the buildings did not cause the 
injury, and in such an action compensation for 
any injury to the buildings may be recovered as 
consequential damage (q). 

(1) Thus it was said that “ rights of this sort, if they can Ix) 

established at all, must, we think, have their origin in 
grant. If a man builds a house at the extremity of his 
land, he does not thereby acquire any easement of 
support or otherwise over the land of his neighbour. 
He has no right to load his own soil, so as to make it 
require the support of his neighbour’s, unless ho has 
some grant to that effect ” (r). 

(2) 8o, again, as between adjoining houses, there is no obliga¬ 

tion towards a neighbour, cast by law on the owner of a 
house, merely as such, to keep it standing and m repair ; 
his only duty being to prevent it from being a nuisance, 
and from falling on to his neighbour’s property (s). 

(3) But a grant of a right of support for buildings is gained by 

miinterrupted user for twenty years, if the enjoyment is 
peaceable and without deception or concealment, and 
so open that it must bo known that some support is 
being enjoyed by the plaintiff’s building (i). 

(i) The right of support for an ancient building by adjacent 
buildings may be acquired by prescription in the same 
way as may the right of support by adjacent lands (w). 

{p) Dalton v. Angus (1881), 6 App. Cas. 740 ; 19 Digest 7, i ; applied 
111 Cory v. Davies, [1923] 2 Ch. 95 ; 19 Digest 30, 1S9 ; Prescription 
Act, 1832, 88. 2 and 4 (5 Halsbury’s Statutes 824, 827). As to the 
meaning of “ uninterrupted,” see p. 139, ante. 

{q) Broum v. Robins, note (o), p. 143 ; Stroyan v. Knowles, Hamer 
v. Same (1861), 6 H. & N. 454; 19 Digest 170, 1187. See further 
Article 130, p. 363, post. 

(r) See note (o), p. 143, ante. 

{s) Chauntler v. Robinson (1849), 4 Exch. 163 ; 36 Digest 199, 389. 

{t) DaUon v. Angus (1881), 6 App. Cas. 740 ; 19 Digest 7, 4 ; ap¬ 
plied in Cory v. Davies, [1923] 2 Ch. 95 ; 19 Digest 30, 139. 

(u) Lemaitre v. Davis (1881), 19 Ch. D. 281; 19 Digest 68, 394. 
Where the right is acquired, a local authority acting in pursuance of a 
clearance order under the Housmg Acts, 1930-1936, and confirmed by 
the Mimster of Health cannot demohsh the supporting buildmg 
without providmg proper support for the dominant tenement; Bond 
v. Nottingham Corporation, [1940] Ch. 429; [1940] 2 All E. R. 12; 
Digest Supp. 
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Art. 65.— Disturbance of Right to Light 
and Air 

(1) There is no right, ex jure naturoe, to the 
free passage of light to a house or building, but 
such a right may be acquked by (a) express or 
implied grant from the contiguous proprietors; 
(b) by express reservation, and in certain excep¬ 
tional cases by implied resei’vation on the sale 
of the servient tenement; or (c) by actual 
enjoyment of such light for the full period of 
twenty years without interruption («). 

(2) A right to the free access of air through 
a particular defined channel, or through a par¬ 
ticular aperture, may be acquired (a) in the same 
way as a right to light. But a right to the free 
access of air over land to land or buildings at 
large cannot (it seems) be acquired (6). 

(3) Where the owner of a house has acquired 
a right over land to light in respect of any windows 
in that house, any person who erects buildings on 
that land which cause a substantial privation of 
light sufficient to render the occupation of the 
house uncomfortable according to the ordinary 
notions of mankind, and (in the case of business 
premises) to prevent the plaintiff from carrying 
on his business on the premises as beneficially as 
before, commits a tort (c). 

Explanation. —Implied grants of easements are generally 
founded on the maxim, “ A man cannot derogate from his own 

(v) Prescription Act, 1832, ss. 3, 4 (5 Halsbury’s Statutes 825). For 
the meaning of “interruption,” see p. 139, arUc, 

(a) Bass v. Gregory (1890), 25 Q. B. D. 481 ; 19 Digest G6, 382, 
Cable V. Bryant, [1908] 1 Ch. 259 ; 19 Digest 176, 1256. 

(b) Webb V. Bird (1862), 13 C. B. N. S. 841 ; 19 Digest 64, 364 ; 
Bryant v. Lefever (1879), 4 C. P. D. 172; 19 Digest 61, 349; Chastey 
V. Ackland, [1895] 2 Ch. 389 ; varied on appeal, [1897] A. C 155 ; 19 
Digest 176, 1248. 

(c) Colls V. Home and Colonial Stores, Limited, [1904] A. C. 179, 
19 Digest 123, 830. 

U.T. 
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grant.” In other words, the grantor of land which is to be 
used for a particular purpose is under an obligation to abstain 
from doing anything on adjoining property belonging to 
him which would pi event the land granted from being used 
for the purpose for winch the grant was made (d). 

Generally speaking, there can be no implied reservation 
of an easement. If a seller of land wishes to reserve rights 
for himself over the land sold for the benefit of other land 
which he retains, he must do so by express w'ords (e). If 
he does do ?o, there is now no need for the purchaser to 
execute the conveyance (/). There are certain exceptions 
to this rule, one being a case where land is set out as a building 
estate and sold in different lots. In such a case easements 
may be said to be granted to the purchaser of one lot and 
impliedly reserved for the purchasers of other lots. The 
subject, how^ever, cannot be fully dealt with in an elementary 
work (g). 

To gain a right by prescription under s. 3 of the Prescrip¬ 
tion Act, 1832 (h), there must be user without the written 
consent (i) of the owner of the servient tenement, uninter¬ 
rupted for twenty years, from the time when window spaces 
are complete and the building is roofed in (k). As, however, 
by s. 4, nothing is to be deemed an interruption unless sub¬ 
mitted to for a year after notice {1), it has been held that 

(d) Aldin V. iMhmer ('lark, Mmrhead cf: Co., [1894] 2 Ch. 437; 
19 Digest 47, 264. 

(e) Whceldon v Burrows (1879), 12 C. D. 31 ; 19 Digest 45, 253; 
Aldridge v Wright, [1929] 2 K. B 117 ; Digest Siipp. ; Liddiard v. 
Waldon, [1934] 1 K. B. 435 ; Digest Supp. 

(/) Law of Property Act, 1925, s. 65 , 15 Halabury’s Statutes 244. 
At common law it was necessary, a reservation bemg looked upon as a 
re-grant by the purchaser, who therefore had to execute it. See p. 152, 
post. 

{g) See the exceptions stated by Greer, L.J., in Aldridge v. Wright, 
supra, at pp, 130-132. 

{h) 5 Halsbury’s Statutes 82.3. 

(i) Oral consent is not enough to prevent acquisition of the right 
{Mallam v. Rose, [1915] 2 Ch. 222 ; 19 Digest 131, 887). But a right 
reserved by the lessor in the lease to build on the land adjoinmg the 
land demised, so as to obstruct the lights of buildings on the latter, 
operates as a “ written consent ” {Foster v. Lyons 8b Co., [1927] 1 Ch. 
219; 19 Digest 148, 156; and see Willoughby v. Eckstein, [1937] Ch. 
167 ; [1936] 1 All E. R. 257 ; Digest Supp.). 

{k) Collis v. Laugher, [1894] 3 Ch. 659 ; 19 Digest 129, 874; and 
the section does not apply to doorways {Level v. Gas Light and Coke Co., 
[1919] 1 Ch. 24 ; 19 Digest 128, 856). 

{1) See p. 139, ante. 
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enjoyment for nineteen years and 330 days, followed by an Art. 65 

interruption of thirty-five days just before the action was - 

commenced, was suj0S.cient to establish the right (m). How¬ 
ever, for the purposes of commencing an action an incno^rte 
title of nineteen years and a fraction is not suflScient, and no 
injunction will be granted until the twenty years have 
expired (n). 

Actions to prevent, or to claim damages for, interference Right to 
with ancient lights are frequently spoken of as cases of light 
and air, and the right lelied on, as a right to the access of 
“ light and air.” Most of the cases relate solely to the inter¬ 
ference with the access of light, and it has been said that a 
right to the access of air over the gen^^ral unlimited surface 
of the land of a neighbour cannot be acquired by mere enjoy¬ 
ment (o). Thus, in Webb v. Bird (a), it was held that the 
owner of an ancient windmill could not, under the Prescrip¬ 
tion Act, prevent the owner of adjoining land from building 
so as to interrupt the passage of air to the mill. A similar 
decision was given in Bryant v. Lefever (6), where it was 
sought to restrain the defendant from building so as to 
obstruct the access of air to the plaintiff’s chimneys. But 
there seems really to be no difference in principle between 
casements of light and of air, and a right to the uninterrupted 
passage of air through a defined aperture, such as a 
window used for ventilation (c), or a ventilating shaft (d), 
may be acquired by grant or prescription. 

Where a right to light has been acquired by express grant, Degiw of 
the question whether any substantial infringement of the ^hmmution 
right has taken place must depend upon the construction of to an 
the grant. But where a right has been acquired by implied action 
grant or under the Prescription Act, the owner of the right 
is entitled to prevent any person from building so close to the 
window in respect of which the right is acquired as to render 
the occupation of the house in which the window is situated 

(m) Flight v. Thomas (1840), 11 Ail. & Kl. 688 ; 19 Digest 129, Sdi. 

(u) Lord Battersea \. City of London Commmionrrs of Bnens, [1895] 

2C'h. 708 ; 19 Digest 131, m 

(o) Per Cotton, L.J., Bryant v. lefever (1879), 4 C. l>. D. 172; 19 
Digest 61, 349. See also Chastcy v. Achland, (1895] 2 Cli. 389 ; varied 
on appeal, (1897J A. C. lf),'5; 19 Digest 17.7, 124S. 

(а) (1802), 13C.B.N.S. 841 ; 19 Digest 64, 365. 

(б) (1879), 4 C. P. D. 172 ; 19 Digest 61, 344. 

(c) Cable v. Bryant, [1908] 1 Ch. 259 ; 19 Digest 175, 1256. 

(d) Bass V. Gregory (1890), 26 Q. B. D. 481; 19 Digest 66, 3B2. 
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Art. 65 uncomfortable according to the ordinary notions of mankind, 

-and (in the case of business premises) to prevent the owner 

from carrying on business as beneficially as before (e). The 
sole question to be determined in deciding whether a right 
to light has been so far infringed as to give rise to an action 
is whether the obstruction is so great as to amount to a 
nuisance (/), and in considering this question the court will 
take into account the state of afiairs as it existed at the 
commencement of the period of prescription (^). It follows, 
therefore, that the use of an extraordinary amount of light for 
twenty years will not give rise to a right to receive that 
amount of light always, because the question whether an 
obstruction of light is so great as to be a nuisance cannot be 
affected by any considerations of the purposes for which the 
light has been used (h) ; nor can a plaintiff make alterations 
in his premises and then complain that the obstruction is a 
nuisance, if it would not have been a nuisance before the 
alterations (^). Very generally speaking, an obstruction of 
the light which flows to a window will not be considered a 
nuisance if the light which remains can still flow to the 
window at an angle of forty-five degrees with the horizontal, 
especially if there is good light from other directions as well (k). 
This, however, is no more than a good working rule (i). 

(c) Colle V. Home and Colonial Stores, [ 1904J A. C. 179 ; 19 Digest 123 
S30. 

(/) Colls V. Home and Colonial Stores, supra, per Lord Davey, at 
p. 204 , and cf. Horton'’s Estate, Ltd. v. Beattie, Ltd., [1927] 1 Ch. 75, 
Digest Supp. ; Price v. Hilditch, [1930] 1 Ch. 500 , Digest Supp. 

(g) Smith V. Evangelization Society [Incorporated) Trust, [1933] 
1 Ch. 515 ; Digest Supp. (where the plaintiff during the period closed 
up skylights which lit the room at the beginning of the period). 

[h) Ambler v. Gordon, [1905] 1 K. B. 417 ; 19 Digest 140, 952. 
Cf. Robinson v. Kilvert (1889), 41 C. D. 88; 36 Digest 195, 357; 
Eastern Telegraph Co. v. Cape Town Tramways, [1902] A. C. 381 ; 
36 Digest 188, 313. 

(0 Ankerson v. Connelly, [1907] 1 Ch. 678; 19 Digest 144, 985; 
News of the World, Ltd. v. Allen Fairhead Sons, Ltd., [1931] 2 Ch. 
402 ; Digest Supp. 

(fc) Per Lord Lindley in Colls v. Home and Colonial Stores, [1904] 
A. C., at p. 210 ; 19 Digest 124, 830; and see Kine v. Jolly, [1905] 
1 Ch. 480 ; 19 Digest 137, 932 ; Sheffield Masonic Hall Co., Ltd. v. 
Sheffield Corporation, [1932] 2 Ch. 17 ; Digest Supp. (which case also 
lays down that where a building is lit by ancient windows on both sides, 
the owner of the servient tenement on one side may build to such a 
height—-but no more—as with a similar building by the owner of the 
servient tenement on the other side, will yet leave sufficient light for 
the dominant tenement). 

(/) See Davis v. Marrable, [1913] 2 Ch. 421 ; 19 Digest 124, 833. 
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Art. 66. —Disturbance of Water Rights 

(1) Every owner of land on the banks of a 
natural stream has a riglit ex jure naturce to the 
ordinary use of the water which flows past his 
land, e.(j, for domestic purpo.ses, watering cattle, 
etc. Such an owner may also make use of the 
water in connection with the riparian tenement 
for other purposes than ordinary ones, provided 
that, in so doing, he does not interfere with the 
rights of other riparian owners either above or 
below him, e.g. he may dam up the stream for the 
purposes of a mill or divert the water for the 
purpose of irrigation (m). 

(2) An artificial watercourse may have been 
originally made under such circumstances, and 
have been so used, as to give to the owners on 
each side all the rights which a riparian pro¬ 
prietor would have had if it had been a natural 
stream (n). 

(3) There is, however, no right to the continued 
flow of water which runs through natural under¬ 
ground channels, which are undefined or 
unknown, and can only be ascertained by 
excavation (o). 

(4) No one has a right to pollute the water 
percolating under his own land and flowing 
thence by underground channels into another’s 
land so as to poison the water which that other 
has a right to use (p). 


(m) Miner v. Qilmour (1859), 12 Moo. P. C. C. 131 ; 44 Digest 16, 
79 ; Embrey v. Owen (1851), 6 Ex. 353 ; 44 Digest 17, 95. 

(n) Baily dc Co. v. Clark, Son and Morland, [1902] 1 Ch. 649 ; 44 
Digest 16, 72 ; Whitmore's [Edenbndge), Limited v. Stanford, [1909] 
1 Ch. 427 ; 19 Digest 150, 1028 ; Stollmeyer v. Tnnidad Petroleum 
Development Co., [1918] A. C. 485 ; 44 Digest 19, 106. 

(o) Chasemore v. Richards (1859), 7 H. L. Cas. 349 ; 44 Digest 34, 
252 ; Bradford Corporation v. Ferrand, [1902] 2 Ch. 655 ; 44 Digest 
35, 262; Bleachers Association, Ltd. v. Chapel-en-le-Fnth Rural 
Council, [1933] Ch. 356 ; Digest Supp. 

(p) Ballard v. Tomlinson (1885), 29 Ch. D. 115 ; 44 Digest 5, 7. 


Art. 66 
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Rights of 

riparian 

owners 


Disturbance 
of riparian 
rights. 


PRIVATE NUISANCES 

Explanation.— Every riparian owner may use the stream 
for drinking, watering his cattle, and like domestic purposes, 
and lower riparian owners cannot complain if in the exercise 
of this right he exhausts the stream, as might happen in the 
case of a small stream in a year of drought (q). He may also 
use it reasonably for other purposes connected with the 
riparian land, such as irrigation, provided that he does not 
thereby seriously diminish the stream and cause sensible 
injury to other riparian owners (r). But he has no right to 
divert the water to a place outside his tenement, and there 
consume it for purposes unconnected with the tenement (5). 

If the rights of a riparian proprietor are interfered with, 
as by diverting the stream or abstracting or fouling or increas¬ 
ing the quantity of the water, he may maintain an action 
against the wrongdoer for violation of the right, even though 
he may not be able to prove that he has suffered any actual 
loss (^). So if one erects a weir which affects the flow of water 
to riparian owners lower down the river (u), or higher up, as 
by penning back the water so as to cause it to flood the land 
of higher riparian owners, an injunction will be granted. 

But where a riparian owner takes water from a river, and 
after using it for cooling certain apparatus returns it 
undiminished in quantity and unpolluted in quality, 
a lower riparian owner has no right of action. For his only 
right is to have the water abundant and undefiled, and that 
right is not infringed (a). 

(q) See McCartney v. Londonderry dc Lough Swilly Rail. 6'o., mjra, 
at p. 307, per Lord Macnaghten. 

(r) Embrey v. Ow€?i (1851), 6 Ex. 353; 44 Digest 17, 95; White 
{John) (L Sons v. White, [1906] A. C 72 , 19 Digest 149, 1018. 

( 5 ) McCartney v. Londonderry and Lough Swilly Rail. Co. [1904] 
A. C. 301 : 44 Digest 16, 82 ; Att.-Qen. v. Great Northern Rail. Co. 
(1908), 72 j. V 442 ; 44 Digest 20, 110. 

{t) Wood V. Wand (1849), 3 Ex. 748 ; 44 Digest 37, 268 ; Embrey v. 
Owen (1851), 6 Exch. 353; 44 Digest 17, 95; Croaaley v. Lighlowler 
(1867), L. R. 2 Ch. 478 ; 44 Digest 56, 401 ; Attwood v. Llay Main 
Collieries, [19261 Ch. 444; 44 Digest 19, 112; Provender Millers 
[Winchester), Ltd. v. Soutfuimpton County Council, [19401 Ch. 131; 
[1939] 4 All E. R. 157 ; Digest Supp. 

(u) Belfast Ropeworks Co. v. Boyd (1888), 21 L. R. Ir. 560; 44 
Digest 27, 197 vii. 

[a) Kens it v. Great Eastern Rad. Co. (1884), 27 Ch. D. 122 ; 44 
Digest 15, 72. In that case the water was abstracted by a non¬ 
riparian owner under a licence from a riparian owner. This licence, 
however, could not confer any right, as a riparian owner clearly cannot 
confer on others such rights as he has as riparian owner. But, as the 
action failed against the non-nparian owner, a fortiori it would against 
a riparian owner taking away water and returning it undiminished and 
unpolluted. 
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The owner of land containing underground water, which Art. 66 

percolates by undefined channels, or by defined but unascer-- 

tained channels, has the right to divert or appropriate the Abstracting 
water within his own land so as to deprive his neighbour of it, underground 
whether by intercepting and stopping its flow to his nngh- 
hour’s land (6), or by causing it to drain away from his 
neighbour’s land instead of remaining there (c). The same 
rule applies to common surface water rising out of spongy 
or boggy ground and flowing in no defined channel {d). If 
the law were otherwise, no man could safely drain or sink 
a well in his own land. 

But although there can be no property in or other right to Fouling 
water running through underground or undefined channels, underground 
yet no one is entitled to pollute water flowing beneath ^ ^ 

another’s land. Thus, where neighbours each possessed a well, flrnlinson 
and one of them turned sewage into his well, in consequence 
whereof the well of the other became polluted, it was held 
by the Court of Appeal that an action lay; for there is a 
considerable difference between intercepting water in which 
no property exists, on the one hand, and sending a new, 
foreign and deleterious substance on to another’s property, 
on the other. The one merely deprives a man of something 
in which he has no property, the other causes an active 
nuisance (e). 

Rights in derogation of those of the other riparian pro- Exception: 
prietors may be gained by grant or prescription (f). Prescriptive 


(6) Viummon v. Richards (1869), 7 H, L. Cas. 349 ; 44 Digest 34, 
252; Bradford ('orpoiation v. Fcrrand, [1902] 2 Ch. 066; 44 Digest 
35, 262 ; Bradford Rorpouition v. Pickles, [1895] A. C. 587 ; 44 Digest 
35, 257; Bleachers Association, Ltd. v. Chapel-en-le^Futh Rural 
Council, [1933] Ch. 350 ; Digest Supp. 

(c) Acton V. Blundell (1843), 12 M. & W. 329 , 44 Digest 34, 249 ; 
and see Ballacorkish Mining Co. v. Harrison (1873), L. R. 5 P. C., at 
p. 61 ; 44 Digest 35, 255. 

{d) Rawstron v. Taylor (1855), 11 Ex. 369 ; 44 Digest 30, 263. 

{e) Ballard v. Tomlinson (1885), 29 Ch. D. 115 ; 44 Digest 5, 7. 

if) See Mason v. Hill (1833), 3 B. & Ad. 304 ; ('ailyon v. Lovering 
(1867), 1 H. & N. 784 ; 44 Digest 39, 230 ; Whitehead v. Parks (im), 
2 H. A N. 870 ; 44 Digest 5, 25. 
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Art. 67.- -Disturbance of Private Rights 
of Way 

(1) A right of way over the land of another 
can arise by grant, express or implied, by express 
reservation, and in certain exceptional cases by 
implied reservation, or by prescription. 

(2) A person commits a tort who disturbs the 
enjoyment of a right of way by blocking it up 
permanently or temporarily, or by otherwise 
preventing its free user. 

(3) But a right of way once created may be lost 
through non-user {g). 

Explanation.— -We are here dealing with private rights 
of way, as distinguished from public rights of way. A public 
way or highway is a right enjoyed by the public to pass over 
land and is created by dedication, express or implied {h), 
A private right of way is a right which one person may enjoy 
by grant or prescription to pass over another’s land, or which 
an owner of land may have by grant or prescription for 
himself, his tenants and servants to pass over the lands of 
another. 

A seller or lessor of land may expressly reserve for himself 
a right of way over the land sold or demised. Strictly 
speaking, this is not a reservation, but the grant of the right 
by the purchaser or lessee, and at one time, to make it efiec- 
tive, it was necessary that the purchaser or lessee should 
execute the conveyance or lease. This, however, is no 
longer necessary (i). As regards imphed reservation, it may 
arise if the seller retains land which cannot be used unless 
the right of way is reserved, and this is called a way of neces¬ 
sity : but to give rise to the imphcation it is necessary to show 
that without it the land retained cannot be used at all: it is 
not sufficient to show that it is necessary to the reasonable 


{g) Swan v. Sinclair, [1926] A. C. 227 ; Digest Supp. 

(h) See the Rights of Way Act, 1932 (25 Halsbury’s Statutes 191), 
which now contains the law on this question. 

(i) Law of Property Act, 1926, s. 66 (16 Halsbury’s Statutes 244). 
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enjoyment of the property {k). For other cases where a Art. 67 

right of way may be created by implied reservation see- 

Aldridge v. Wright [1). Apart from these cases, there can be 
no implied reservation of a right of way (m). 

There may also by custom be a way which can only be 
lawfully used by the inhabitants of a parish for going to and 
from the parish church (n). 

It does not require a permanent obstruction to give rise Obstruction 
to a right of action. Thus padlocking a gate (o), or permitting of rights of 
carts or wagons to remain stationary on the road in the 
course of loading and unloading, will give rise to an action (p). 

But an obstruction of a private right of way, to be actionable, 
must be substantial, as in other cases of nuisance: in the 
case of a public highway any obstruction is a wrong if it is 
appreciable (q) 


[k) Union Lighterage Co. v. London Graving Dock Co,, [1902] 2 Ch. 
557, at p. 573 ; 19 Digest 20, 68. 

(/) [1929] 2 K. B. 117; Digest Supp. 

(m) Wheeldon v. Burrowes (1879), 12 Ch D. 31 ; 19 Digest 46, 253. 

(n) See Brccklebank v. Thompson, [1903] 2 Ch. 344; 19 Digest 
21, 72. 

(o) Kidgill V. Moor (1850), 9 C. B. 304 ; 19 Digest 121, 809. 

(p) Thorpe v. BnmfUt (1873), L. li, 8 Ch. 050 ; 19 Digest 119, 787. 

(q) Pettey v. Parsons, [1914] 2 Ch. 053 ; 19 Digest 118, 784 ; Attorney- 
General V. Wilcox, (1938) Ch. 934; [1938] 3 All E. K. 307; Digest 
Supp. 
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Akt. 68.—Definition 

Negligence consists in the omission to do some¬ 
thing which a prudent and reasonable man would 
do, or the doing of something which a prudent 
and reasonable man would not do, and is action¬ 
able whenever, as between the plaintiff and the 
defendant, th^re is a duty cast upon the latter 
not to be negligent, and a breach of this duty 
which causes damage to the plaintiff (a). 

Explanation. —It is not easy to give a definition of 
negligence against which no objection can be advanced, 
and this difficulty is due in part to the fact that the term 
“ negligence ” is used in different senses. Often enough it 
denotes merely blameworthy carelessness, and this is the 
sense in which it is used in the phrase “ contributory neg- 

(a) Blyth v. Birmingham Waterworks Co. (1856), 11 Ex. 781, 784; 
43 Digest 1098, 275 ; Smith v. L. do S. W, Rail. Co. (1870), L. R. 6 
C. P. 98, at p. 102. 
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ligonco,’^ but in strict legal analysis it “ means more than Art, 68 

heedless or careless conduct, whether in omission or com- - 

mission; it properly connotes the complex concept of duty, 
breach, and damage thereby suffered by the person to whom 
the duty was owing ’’ (6), the logical analysis of which concept 
leads to theoretical difficulties (r). 

In practice, however, we start with the fact that the The action 
plaintiff has suffered some damage, for which he seeks to lor negligence 
make the defendant liable. In order to do this he must 
establish that:— 

(a) The damage was caused by some acc or omission of the 

defendant; 

(b) That act or omission was one of which a reasonable 

man behaving with ordinary prudence would not 
have been guilty ; 

(c) In the circumstances of the case, the defendant owed 

the plaintiff a duty to take care, of which that act 
or omission was a breach; for where there is no such 
duty there can be no action for negligence (d). 

Of these, the first is mainly a question of fact, subject to 
the power of the court to rule either that there is no evidence 
siifficaent in law to support it, or that the damage is too remote 
in law. This is dealt with in Article 130. 

T'he second also is a question of faiT, subject to the power 
of the court to rule that as a matter of law there is no evidence 
to support it (e). 

The third is a question of law. The duty to take care The duty to 

- ____ 

{h) Loclujelly Iron Co. v. McMullan, [19341 A. C. 1, at p. 25, per 
Lord Wright; Digest Supp In which sense was the learned County 
Court Judge uemg the teim when he found that the detendant was 
guilty of negligence in Monrton v. Poulter, [1930J 2 K. B. 183 ; Dige-^t 
Supp. ? 

[c) See Grant v. Australian Knitting Mills, [1930] A. C. 85, at pp. 

104-105, per Lord Weight ; Digest Supp. 

{d) Le Litvre v. Gould, [1893] 1 Q. B. 491, at p. 497 ; 30 Digest 
10 , 26, “a man is entitled to be as negligent as he pleases towards 
tile whole world if he owes no duty to thorn ” ; MWlister (or Donoghue) 

V. Stevenson, [19321 ^^2, at p. 002, “ a man cannot be charged 

with negligence if ho has no obligation to exercise diligence ” ; Grant 
V. Australian Knitting Mills, [1930] A. C. 85, at p. 103 ; Digest Supp., 

“ the mere fact that a man is injured by another’s act gives in itself 
no cause of action : ... if the act involves lack of due care, ... no 
case of actionable negligence will arise unless the duty to be careful 
exists.” For illustrations, see Brnckenhorough v. Spalding U. D. C,, 

[1942] A. C. 310 ; [1942] i All E. R 34 ; Hag (or BaurhiU) v. Young, 

[1943] A. C. 92 ; [1943] 2 All E. K. 390 

(e) See Article 78, post. 



156 
Art. 68 


The standard 
of care 


What IS 
negligence ? 


Established 
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arises out of many relations which it is impossible exhaustively 
to enumerate ; indeed “ the categories of negligence are never 
closed ” : a living system of law adapts itself to changing 
circumstances, with the result that to-day it may be held 
that the duty arises out of relations which fifty years ago 
would have been held to give rise to no duty, and probably 
fifty years hence cases which to-day are excluded from the 
categories of negligence will be included in them. Nor is it 
possible to formulate a general proposition from which it 
may be deduced in any particular case whether the duty does 
or does not arise (/), for the law does not profess to be a 
logical code. All, therefore, that is attempted in the following 
pages is to give examples of the more important cases where 
the existence of the duty and, sometimes, the extent of it 
have been settled with comparative precision, and, in¬ 
cidentally, in the course of the investigation some of the 
cases where it has been held that no such duty exists will 
come under notice. 

For the moment, the standard of care required will be 
considered in more detail, and in the course of this dis¬ 
cussion the term ‘‘ negligence ” will be used as denoting 
conduct which falls short of that standard. 

It will be observed that negligence may consist in either 
misfeasance, i.e. doing that which a prudent and reasonable 
man would not do; or in nonfeasance, t.e. omitting to do 
something which a prudent and reasonable man would do. 
Negligence is judged by the standard of prudence of 
an ordinary reasonable man (g), and if a person does 
something which one of ordinary intelligence and prudence 
would not do or omits some precaution which one of ordinary 
intelligence and prudence would take, he is negligent, although 
he may himself think it legitimate to do that thing or unneces¬ 
sary to take that precaution. And although an act which is 
in accord with general and approved practice cannot usually 


if) Subject to that caution, the speeches of the learned lords in 
M'Alister (or Donoghue) v. Stevenson, [1932] A. C. 662, especially that 
of Lord Atkin, form most valuable guides, though the criticisms on 
some of the statements contained in Lord Atkin’s speech in Farr v. 
Butters Bros, dh Co., [1932] 2 K. B. 606, at pp. 611-614, and Grant v. 
Australian Knitting Mills, Ltd., [1936] A. C., at pp. 103-105 ; Digest 
Supp., show the difficulty inherent m the task of attempting to frame 
a general proposition. 

{g) Vaughan v. Menlove (1837), 3 B. N. C. 468, at p. 476 ; 36 Digest 
21, 95. 
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be condemned as negligent {h), even if subsequent experience Art. 68 

may prove that some additional precaution is necessary (^), - 

yet sometimes the general practice itself falls short of the 
standard of care which would be exercised by a man of 
ordinary prudence, in which case it is no defence for the 
defendant to say that he has followed that practice (j). 

It must be remembered that the degree of care which a Degree of 
person is bound to use in regard to others is relative, and that required 

• 1 -j* V 2 .-L • . • 1 1 depends on 

in deciamg whether a given act is, or is not, negligent, the circumstances 

circumstances attending each particular case must be fully 
considered. “ A man,” it has been said, “ who traverses a 
crowded thoroughfare with edged tools, or bars of iron, must 
take especial care that he does not eut or bruise Others with 
the things he carries. Such a person would be bound to keep 
a better look out than the man who merely carried an um¬ 
brella ; and the person who carried an umbrella would be 
bound to take more care in walking with it than a person 
who had nothing at all in his hands.” Similarly, a pedestrian 
using the highway in black out ” conditions is under a duty 
to minimise the difficulties of the drivers of vehicles (k). 

Everyone again is required to act with reasonable fore- Reasonable 
sight, and if a person does something which he ought as a foresight 
reasonable man to have seen would quite possibly entail the 
evil consequences which in fact followed from it, he will be 
responsible though he did not actually foresee them, and 
this is so even if those consequences take the form of the 
interference of some third person. One of the reasons, for 
instance, why a prudent man will not leave a horse and cart 
unattended in a busy street (1) or a motor cat insufficiently 
braked at the top of a steep hill (m), is the likelihood that 
some mischievous person, especially when bearing the forii' 


(/i) Vancouver General Hospital v. McDaniel (1934), 162 L. T. 56 ; 
Digest Supp. 

{%) Savory dh Co. v. Lloyds Bank, [1932] 2 K. B. 122, at p. 134, per 
ScRUTTON, L.jr. ; Digest Supp. 

{j) Savory dc Co. v. Lloyds Bank, supra. Mathew, L.J., used to 
describe such an excuse as “ the defence of customary negligence.” 

(k) Franklin v. Bristol Tramways and Carnage Co., Ltd., [1941] 1 
K. B. 255; [1941] 1 ME. R. 188. 

(Z) See Qayler db Pope, Ltd. v. B. Davies d? Son, Ltd., [1924] 2 K. B. 
76 ; 36 Digest 64, 414 ; Haynes v. Harwood, [1935] 1 K. B. 146 ; 
Digest Supp.; cf. Engelhart v. Farrant d; Co., [1897] 1 Q. B. 240; 
26 Digest 26, 121 (leavmg a horse and van m charge of a boy). 

(m) Martin v. Stanborough (1924), 41 T. L. R. 1 ; 36 Digest 34, 
205. 
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Art. 68 of a boy, will seize the opportunity to do something which 

- will cause the horse to bolt or set the motor car running down 

the hill. On the other hand, a man is not required by the 
law to have extraordinary foresight, and he will therefore not 
be responsible for the consequences of his act or failure to 
act, however disastrous, if they were not such as could have 
been foreseen by a man of ordinary prudence (n). A man, 
for instance, is not to be blamed because he did not foresee 
that one man would climb on to the shoulders of another for 
the purpose of swinging on his sunblind overhanging the 
street and thereby bring it down on to the head of a pedes¬ 
trian (o), or that soldiers would climb upon his motor lorry, 
which he had left in the street securely braked and with the 
engine shut olf, and in their efforts to start it drive it back¬ 
wards into a shop window (j)), or that some person would 
maliciously stop the waste pipe of his lavatory basin and then 
leave the tap running {q). The question, therefore, whether a 
man is to be condemned as having acted negligently will often 
depend upon the answer to the question, ought he as a man 
of reasonable foresight to have-foreseen the consequences of 
his act which occasioned the damage in this particular case ? 
Some risk Nor is a man required to refrain from an act merely because 
unavoidable involves a Certain amount of risk. The supplanting of 
horse-drawn vehicles by motor traffic has increased the perils 
of the streets, but ifc is not on that account negligent to drive 
a motor car along them; and it is not negligent to drive a 
train at sixty miles an hour even though some accidents would 
not have occurred if the speed had always been kept at twenty 
or less (r). Similarly a schoolmaster is not negligent because 
he allows the boys under his care to play football, though 
they are thereby exposed to risk of injury to which they would 
not be exposed if they were only allowed to play marbles (5). 

(n) Fardon v. Harcourt-Rivington (1932), 146 L. T. 391 ; l3igest 
Supp. (leaving an airodale terrier in a motor car) ; of. Langhain v. 
Wellingborough School (1932), 147 L. T. 91 ; Digest Supp. (boy injured 
by a fellow pupil), Wray v. Pjsscx C. C., [1936] 3 All K. R. 97 , 1.').') 
L. T, 494 ; Digest Supp, (same point) ; Glasgow (Corporation v. Muir, 
[1943] A C. 448 ; [1943] 2 All E R. 44. 

(o) Wheeler v. Morns (1915), 113 L. T. 644 ; 36 Digest 33, 185. 

(p) Buoff V. Long da Go., [1916] 1 K. B. 148 ; 36 Digest 33, 186 ; 
cf. McDowall V. Great Western Rail. Co., [1903] 2 K. B. 331 ; 36 Digest 
31, 166 (boys setting m motion a properly braked van on a railway). 

{q) Rickards v. Lothian, [19131 A. C. 263 ; 36 Digest 28, 143. 

(f) Ford v. L. (&: S. W. Ry. (1862), 2 F. & F. 730 ; 36 Digest 9, 17. 

[s] Jones v. L. C. C. (1932), 48 T. L. R. 577 ; Digest Supp. ; cf. 
Chilvers v. L. C. C. (1916), 32 T. L. R. 363 ; 19 Digest 557, 23. 






DUTY OF OAllRIERS OF PASSENGERS 161 

or conveyance owe to passengers a duty to take Art. 70 

reasonable care to carry them safely. This duty - 

arises not from contract but from the fact that 
tbe passenger is being carried with the knowledge 
and consent of the carrier ; and it appHes whether 
the carriage is gratuitous or for reward (j), but 
not if the passenger is a mere trespasser {k) 

Explanation. —This rule is the foundation of the liability 
of railway companies to their passengers. That the duty is 
one arising quite independently of any contract between 
the carrier and the passenger is laid down in Kelly v. Metro- 
])olita7i Rail. Co. (1), and is well shown by th 3 followmg 
illustrations. It must be noted that a carrier of passengers 
(unlike a common carrier of goods) does not warrant the 
safety of the passenger. He is only liable for negligence, 
and if an injury happens to the passenger without negligence 
there is no liability (m). His duty, however, is a high 
one : he must, for instance, supply a carriage as fit for its 
purpose as skill and care can make it and if the accident is 
due to a breakdown of the carriage, the onus is on him to show 
that the breakdown was not preventible by any care or 
skill {n). “ He must adopt the best known apparatus, kept 
in perfect order, and worked without negligence by the men 
employed,” and a breach of any of these obligations will 
render him liable for negligence; but if he performs them, 
he will not be liable for an accident which cannot, in a business 
sense, be prevented by any known means (o). 

(l) An infant over three years of age wliilst travelling by illustrations 

railway with its mother (with the knowledge and implied ^ 

consent of the company’s servants, but without a ticket) g ^r 

-- • 

(j) Hams v. Ferry d; Co.y [1903] 2 K. B. 219 ; 8 Digest 11, 44. 

(k) Gravid Trunk Ra^l. Co. v. Barnett, [1911] A. C. 361 ; 36 Digest 
60, 309 ; Lygo v. Newbold (1864), 9 Ex. 302 ; 36 Digest 49, 307. 

(/) [1896] 1 Q. B. 944 ; 42 Digest 970, 22, explaining Taylor v. 

Manchester, Sheffield and Lincolnshire Bail. Co., [1896] 1 Q. B. 134; 

42 Digest 970,27 ; cf. Fosbroke-Hobbes v. Airwork, Ltd., [1937] 1 All 
E. R. 108 ; Digest Supp. 

(m) Becidhecid v. Midland Rail. Co. (1869), L. R. 4 Q. B. 379; 8 
Digest 71, 480', Newberry v. Bristol Tramways Co. (1912), 107 L. T. 

801 ; 8 Digest 73, 492. 

(n) Hywan V. Aye (1881), 6 Q. B. D. 685, at pp. 687-688, per Bindley, 

J. ; 3 Digest 87, 211. Cf. White v. Steadman, [1913] 3 K. B. 340; 

8 Digest 72, 481. 

{o) Newberry v. Bristol Tramways Co., supra, at p. 803, per Cozens- 
Hardy, M.R. 

U.T. 
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NEGLIGENCE 


Art. 70 


Grand Trunk 
Ry. Co. V. 
Barnett 


Readhead v. 
Midland 
Ry. Co. 


As to the duty of one who, while not professing to be a 
carrier of passengers, gratuitously carries another, see Article 
75, post. 

Art. 71 .—Duty of Bailees of Goods 

Bailees of all kinds, including carriers, owe to 
their bailors a duty to take care of the goods 
and chattels bailed. The degree of care required 
varies with the nature of the bailment (s). 

Explanation. —All kinds of bailees of goods and chattels 
are bound at least to take reasonable care of the goods bailed 
to them, though, generally speaking, greater care is expected 
of one who derives benefit from the bailment, such as a 
borrower of goods, or a pawnbroker or hirer, or a ware¬ 
houseman who is paid for keeping them, than from one who 
has the custody of goods for the benefit of the bailor only, 
such as one who gratuitously undertakes their custody for 
the convenience of the owner (s). 

The topic of the liability of carriers ^d other bailees for 
the safety of goods entrusted to them is too large to be dealt 

{p) Austin V. Great Western Rail. Co. (1867), L. R. 2 Q. B. 442; 
8 Digest 95, 638. 

(q) Grand Trunk Rati. Co. v. Barnett, [1911] A C. 361 ; 36 Digest 
50, 309. Cf. Lygo v. Newhold (1854), 9 Ex. 302; 36 Digest 49, 307, 
and compare Article 72, as to the position of one who trespasses on the 
land of another. 

(r) Readhead v. Midland Rail. Co. (1869), L. R. 4 Q. B. 379; 8 
Digest 71, 480. 

{s) See Coggs v. Bernard (1703), 1 Sm. L. C. 175 ; 36 Digest 23, 


was injured by the negligence of the railway company. 
The company were held liable though there was no 
contract to carry the infant (p). 

(2) But where a person was injured whilst travelling on the 

footboard of a train m defiance of a byelaw and without 
the permission of the company, so that he was a mere 
trespasser, it was held that the company owed him no 
duty and he had no cause of action (q). 

(3) A passenger in a railway train was injured in an accident 

caused by the breaking of the tyre of a wheel of the 
carriage in which he rode. The defendants proved that 
the defect could not be prevented by care or skill in the 
manufacture of the wheel nor detected by any practicable 
examination. There being, therefore, no negligence, the 
company were not liable (r). 



DUTY OF BAILEES OF GOODS 


with fully in this work. The duty to take care of the goods Art 
bailed arises by reason of the bailment and quite apart from — 
contract, and an action for a breach of that duty is founded on 
tort (t) ; but the liability of a bailee may be and in fact 
usually is modified by the contract between the parties, and 
in most cases, therefore, the rights and obligations of the 
parties have to be determined by the terms of that contract, 
which may enlarge or curtail the common-law liability of the 
bailee. 

At common law a common carrier, that is, a person who Common 
holds himself out as engaged in the business of carrymg the 
goods of all and sundry from place to place, is liable for any 
loss of, or injury to, the goods unless he can show that the loss 
was due to the act of God or the King’s euemies, or to some 
inherent vice or unfitness for carriage of the goods themselves. 

A carrier of goods by sea is under the same liability, as also 
is an innkeeper. The common-law liability in all these cases 
has to some extent been modified by statute (a), and may 
always in any particular case be modified by agreement 
between the parties. Bailees who are under this special 
liability are sometimes (though not quite accurately) spoken 
of as “ insurers.” 

Art. 72,—Duty of Occupiers of Land and 
Houses to Persons coming by Invitation, 
etc. 

(1) An occupier of land, buildings or struc¬ 
tures owes to persons resorting thereto in the 
course of business upon his invitation, express 
or implied, a duty to use reasonable care to 
prevent damage from unusual danger of which 
he knows or ought to know (6). 


(t) See Turner v. Stallibrass, [1898] 1 Q. B. 56 ; 42 Digest 968, 8 ; 
and Meux v. Great Eastern Bail. Co., [1895] 2 Q. B. 387 ; 42 Digest 
970, 20 ; and Article 3, ante. 

(а) See notes to Coggs v. Bernard (1703), in 1 Smith, L. C. 175 ; 36 
Digest 23, 112. As to innkeepers, see Calye's Case and notes in 1 Sm. 
L. C. 120, and the Innkeepers Liability Act, 1863; 9 Halsbury's 
Statutes 839. 

(б) Indermaur v. Dames (1866), L. R. 1 C. P. 274; 36 Digest 35, 
208 ; affirmed L. R. 2 C. P. 311 ; followed in Mercer v. S. E. dh C. By .; 
[1922] 2 K. B. 549; 36 Digest 39, 236; Elliott v. Boberts, Limited^ 
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Persons 
coming by 
invitation 


NEGLIGENCE 

(2) An occupier of land or buildings owes to 
bare licensees and guests a duty not to set a 
trap, ix. not to put there any unexpected 
danger of which he actually knows without 
warning the licensee or guest (c). 

Explanation.—The above rules relate to the duty of an 
occupier of land and premises to those who lawfully come 
upon them, apart from contract, to guard such persons 
against dangers arising out of the state of the premises, and 
must be distinguished from the duty already dealt with to 
prevent the premises from being or becoming a nuisance to 
the highway or neighbouring premises. 

The duty owed to persons coming by invitation applies to 
all persons who enter the premises on business which concerns 
the occupier, or in which he is even indirectly interested. 
There need not be an express invitation. An invitation is 
implied when the persons come in the ordinary course of 
business. It will be noticed that the rule of liability does not 
throw on the occupier an absolute duty to insure the safety 
of the premises. So he is not liable for some latent defect 
in a structure which he did not know of and could not have 
provided against by taking reasonable care {d). It is only 
a duty to use reasonable care to prevent damage 
from unusual danger, i.e. from dangers which would not 
usually be found on premises of the kind ; including danger 
due to causes other than structural defects, for instance, 

[1916] 2 K. B. 618 ; 36 Digest 36, 210 ; Sutcliffe v. Clients Investments 
Co., [1924] 2 K. B. 746 ; 36 Digest 41, 246 ; Lindsey County Council v. 
Marshall, [1937] A. C. 97 ; [1936] 2 All E. R. 1076 ; Digest Supp. ; 
Weigall v. Westminster Hospital, [1936] 1 All E. R. 232 ; Digest Supp. 
(plaintiff treading on a mat on a slippery floor) ; Griffiths v. Smith, 
[1941] 1 All E. R. 66. A like duty is owed by a contractor working 
on premises to the servants of a sub-contractor ; Canter v. Gardner, 
[1940] 1 All E. R. 325 ; 56 T. L. R. 305 ; Digest Supp. 

(c) See Indermaur v. Dames (1866), L. R. 1 C. P. 274 ; 36 Digest 
35, 208, and Oautret v. Egerton, L. R. 2 C. P. 371 ; 38 Digest 399, 925 ; 
Kimher v. Gas Light dh Coke Co., [1918] 1 K. B. 439 ; 36 Digest 18, 83 ; 
Ellts V. Fulham Corporation, [1938] 1 K. B. 212 ; [1937] 3 All E. R. 
464 ; Digest Supp. (glass in bathing pool in public park). 

{d) Pritchard v. Peto, [1917] 2 K. B. 173 , 36 Digest 40, 244 ; cf. 
Simons V. Winslade, [1938] 3 All E. R. 774 ; 159 L. T. 408 ; Digest 
Supp. ; Haseldine v. G. A. Daw dh Son, Ltd., [1941] 2 K. B. 343 ; [1941] 
3 All E. R. 156, m which case the landlord of a block of flats retained 
control of the lift, but was held to have discharged his duty, even if 
he were an invitor, by employmg competent experts to look after the 
lift and was therefore not liable to a passenger m the lift who had been 
injured by its breakdown. 
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danger of infection from some infectious disease like puerperal Art. 72 

fever in a maternity home (c). Persons cannot complain - 

of dangers which they would expect to find on premises of 
the kind (/). If the danger be concealed, the occupier must 
provide against it by giving warning of its existence or by 
other adequate means, such as lighting or fencing ; and even 
if it is apparent but cannot be avoided by the use of reasonable 
care, the occupier must show not only that the invitee knew 
of it, but also that he freely and voluntarily with full know¬ 
ledge of the nature and extent of the risk run, expressly or 
impliedly agreed to incur it (g). 

The duty only extends so long as and in so far as the invitee 
is making what can reasonably be contemplated as an ordinary 
and reasonable use of the premises by the invitee for the 
purposes for which he has been invited. So far as he sets 
foot on so much of the premises as lie outside the invitation 
or uses them for purposes which are alien to the invitation 
he is not an invitee but a trespasser, and his rights must be 
determined accordingly (A). 

As between landlord and tenant, the landlord is under Duty as 
no duty, apart from express contract, to see that the premises 
are fit for human habitation at the commencement of the and tenant 
tenancy or to repair them during the tenancy. The only 
exceptions to this rule are that in the case of letting a furnished 
house he impliedly warrants that it is fit for human habita¬ 
tion at the time when the tenancy is to begin (^) (but nothing 

(e) Lindsey County Council v. Marshall, [1937] A. C. 97 ; [1936] 

2 All E. R. 1070 , Digest Supp. 

(/) It has been suggested that “ unexpected ” is a better word 
than “unusual,” as indicating that “ imusual” means unusual, 
not with regard to all the world, but with regard to the individual 
complainant. See Normun v. G. W. R., [1915] 1 K. B. 684, at pp. 

594-696, per Phillimoke, L.J. ; 38 Digest 352, 580, and see also 
Letang v. Ottawa Electric Ry., [1926] A. C. 725; Digest Supp. 

[g) See cases cited in previous note. It is perhaps not quite easy 
to reconcile them with the case of BracUey v. Midland Rail. Co. 

(1916), 85 L. J. K. B. 1596 ; 36 Digest 41, 254, hut both this case and 
Norman v. 0. W. R., supra, wore cited in Letang v. Ottawa Electric 
Ry., supra. 

{h) Hillen and Pettigrew v. I. C. I. {Alkali), Ltd., [1936] A. C. 65, 
at p. 69 ; Digest Supp. “ \Vlien you invite a person into your house 
to use the staircase you do not invite him to slide down the banisters ” : 

The Carlgarth, [1926] P. 93, at p. 110, per Scrutton, L.J.; 38 Digest 
407, 980. Cf. Humphreys v. Dreamland {Margate), Ltd. (1930), 144 
L. T. 529 ; Digest Supp. 

(t) Smith V. Marrable (1843), 11 M. & W. 5 ; 31 Digest 179, 3122; 

Wilson V. Finch Hatton (1877), 2 Ex. Div. 336 ; 31 Digest 179, 3 
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Cavalier v. 
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Premises let 
out in flats 


NEGLIGENCE 

more (^:)), and in the case of letting houses under a certain 
rent (forty pounds in the administrative county of London, 
twenty-six pounds elsewhere) in addition to the above 
warranty, he impliedly promises to keep them in all respects 
reasonably fit for human habitation during the tenancy (1). 
Hence, usually speaking, if a landlord lets a house in a dan¬ 
gerous condition, he is not liable to the tenant, still less to a 
person using the premises by invitation of the tenant, for 
any injuries happening during the term owing to the defective 
state of the house (m). 

And even when a landlord has either expressly or impliedly 
agreed to repair, he will not be liable to anyone except the 
tenant, who suffers injury by reason of the demised premises 
being out of repair. The tenant may be liable to that person, 
and he may have a right of indemnity under the contract 
against the landlord, but the landlord cannot be sued by the 
third party (n). Thus when a landlord contracted with his 
tenant to repair a defective house, but failed to do so, and the 
wife of the tenant was injured by reason of the state of the 
house, it was held that she had no cause of action, as she 
was a stranger to the contract (o), and the landlord not 
being in control of the premises, he owed no duty to the 
plaintiff, and could not, therefore, be made liable in tort (p). 

But when an owner of a building let out in flats or separate 
tenements keeps possession of the common staircase, the 
case is different. To the tenant he owes a duty to use reason¬ 
able care to keep the staircase reasonably safe ((/), and he is 


(k) Sarson v. Roberts, [1895] 2 Q. B. 395 ; 31 Digest 180, 3131, 

(l) Housing Act, 1936, s. 2 (29 Halsbury’s Statutes 566). 

{in) Lane v. Cox, [1897] 1 Q. B. 415 ; 31 Digest 179, 3120 ; Davis 
V. Foots, [1940] 1 K, B. 116 ; [1939] 4 All E. R. 4 ; Digest Supp. ; 
Bottomky v. Bannister, [1932] 1 K. B. 458 ; Digest Supp. This last 
case shows that the same rule applies as between a vendor of real estate 
and the purchaser. Cf. Otto v. Bolton and Norris, [1936] 2 K. B. 46 ; 
[1936] 1 All E. R. 960 ; Digest Supp. See also Shirvell v. Hackwood. 
Estates Co., [1938] 2 K. B. 577 ; [1938] 2 All E. R. 1 ; Digest Supp. 
(fall of a branch of a dying tree on tenant’s servant). 

(n) Cavalier v. Pope, [1906] A. C. 428; 31 Digest 348, 4900; 
Middleton v. Hall (1912), 108 L. T. 804 ; 31 Digest 348, 4902 ; Ryall v. 
Kidwell, [1914] 3 K. B. 135; 31 Digest 348, 4903. See Article 55, 
ante. (o) See Article 3, ante. 

(p) Cavalier v. Pope, supra ; cf. O'Reilly v. Doherty, [1928] N. T. 
32 ; Digest Supp. 

{q) Dunster v. Hollis, [1918] 2 K. B. 795 ; 31 Digest 100, 23S,5 ; 
cf. Hargroves Aronson db Co. v. Hartopp, [1905] 1 K. B. 472 ; 31 Digest 
101 , 2390 ; Cockhurn v. Smith, [1924] 2 K. B. 119; 31 Digest 102, 2392 
(cases of a defective roof). 
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under some duty to others, such as members of the tenant’s Art. 72 

family, his guests or tradesmen, who, in coming to his premises, - 

lawfully use the staircase, but that duty is no more than the 
duty owed by an occupier of premises to bare licensees, and 
it is not increased by the fact that the landlord has expressly 
contracted with the tenant to keep the staircase in repair (r). 

To such people, therefore, he is not liable for defects which 
are apparent and do not amount to traps (s). 

Bare licensees are persons who come not for any business Licensees 
in which the occupier is interested, but merely by permission 
for their own purposes, and guests; and the duty owed to 
them by the occupier is much less stringent than that owed 
to an invitee. He is under no duty to take steps to ensure 
that the premises are safe, though he is bound not to lay a 
trap ^r do anything equivalent thereto, such as misrepre¬ 
senting the condition of the premises ; and perhaps if there 
is at the time of the granting of the licence, some concealed 
danger in existence, to the knowledge of the occupier, which 
is of such a nature that it is not reasonably to be expected 
on premises of the kind in question, he is under a duty to 
warn the licensee of its existence (t). Apart from this, the 

(r) Fainnan v. Perpetual InvestmerU Bmldtng Society, [1923] A. C. 

74 ; 31 Digest 99, 2381, overruling Miller v. Hancock, [1893] 2 Q. B. 

177 ; 31 Digest 99, 2380, a case which caused considerable embarrass¬ 
ment for thirty years; Haseldtne v. 6’. A, Daw <jh Son, Ltd., [1941] 2 
K. B. 343 ; [1941] 3 All E. R. 156, in which case, however, Scott, L.J. 
took the view that the landlord was m these circumstances an mvitor, 
and Clauson, L.J. reserved the question whether a breach of a con¬ 
tractual liability of the landlord to the tenant might affect the position 
between the landlord and the visitor. 

(a) Huggett v. Miera, [1908] 2 K. B. 278; 31 Digest 100, 2386 
(defective lighting) ; Lucy v. Bawden, [1914] 2 K. B. 318 ; 31 Digest 
100, 2382', Dohaon v. Horaley, [1915] 1 K. B. 634; 31 Digest 100. 

2383 (defective railing); Qrxmes v, Middleton, [1931] Sc. L. T. 84 
(defective railing, through which a child fell); and cf. Powell v. 

Thorndike (1910), 102 L. T. 600 ; 31 Digest 102, 2396 (lift). 

(<) Authority may be found for saying that the duty of the occupier 
to the licensee does not extend even as far as this, and the duty to 
warn of such dangers only arises with reference to such as have come 
into existence after the licence was granted. See Sutcliffe v. Clients 
Investment Co., [1924] 2 K. B. 746; 36 Digest 41, 246, at pp. 766-758 ; 

Coleshill v. Manchester Corporation, [1928] 1 K. B. 776, at p. 792-793 ; 

Digest Supp. The proposition in the text is, however, supported by 
the opinion of Lord Wrenbury in Fairman v. Perpetual Investment 
Building Society, [1923] A. C. 74, at pp. 95-97 ; 31 Digest 99, 2381; 

Lord Hailsham, L.C., in Robert Addie dh Sons v. Dumbreck, [1929] 

A. C. 358, at p. 366 ; Digest Supp., and Eve, J., in ColeshiWs case, 
supra, at p. 797 ; and is in accordance with the analogy suggested by 
WiLLES, J., in Oautret v. Egerton (1867), L. R. 2 C. P. 371 ; 36 Digest 
36, 209, of the duty of a donor of a chattel. 
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licensee takes the premises as he finds them with all their 
dangers (w), and where the licence is limited in area the 
licensor is under no liability to warn a licensee who tres¬ 
passes on to other ground (a). His position is analogous 
to that of a person who receives a gift. A giver of a gift is 
not responsible for the insecurity of the gift unless he knows 
its evil character at the time and omits to caution the donee. 
So, too, in the case of a person to whom permission to go on 
land is given, he cannot complain unless there is something 
like fraud in the gift (6). 

This does not mean that the licensee has no remedy if he 
suffers damage by reason of the negligent acts of the occupier 
or his servants when on the occupier’s premises. Thus 
where a person had been permitted to go on to the platform 
of a railway station to see his friends off and was mjured 
owing to the railway employees negligently starting the 
train without closing the doors of the carriages, he was held 
entitled to recover, though he was only a licensee (c). The 
licensee takes the permission to use the premises subject to 
a certain amount of risk and danger, but the case assumes a 
different aspect when the negligence of the licensor or his 
servants is added to that risk and danger. 

The cases which give rise to most difficulty are those in 
which the licensee is a child. In one sense the duty owed by 
the occupier to a child is no higher than that owed by him to 
an adult, that is to say, he will only be liable if the child is 
injured by some trap or hidden danger of which the occupier 
knows, and against which he has failed to take proper steps 
to protect him ; and will not be liable if the child be injured 
by some obvious danger, as by falling into a river or ev(m an 
artificial pond (d). But though to warn an adult of the 

{u) Latham v. Johnson, [1913] 1 K. B. 398; 36 Digest 
Coleshill V. Manchester Corporation, supra. 

(а) Jenkins v. Great Western Rail, Co., [1912] 1 K. B. 525; 36 
Digest 46, 283. Compare the analogous rule as to mvitees, p. 165, ante, 

(б) See the judgment of Willes, J., m Qautret v. Egerlon (isO?)! 
L. R. 2 C. P. 371 ; 36 Digest 36, 209. 

(c) ^lyugh V. North British Ry. Co., [1914] S. C. 291 ; 36 Digest 45, 
2282 iii. See also Gallagher v. Humphrey (1862), 6 L. T. 685; 36 
Digest 47, 792 (negligently driving over a person who was allowed to 
use a private right of way); and cf. Coates v. Rawtenstall Borough 
Council, [1937] 1 All E. R. 333 ; varied, [1937] 3 All E. R. 602 ; Digest 
Supp.; Clellaml v. Lloyd, Ltd., [1938] 1 K. B. 272 ; [19371 2 All E. R. 
605 ; Di gestSupp. 

(d) Liddle v. Yorkshire {North Riding) County Council, [1934] 

? K. B. 101, at p. 112, per Sorutton, L.J. ; Digest Supp. 
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existence of a hidden danger is a sufficient discharge of the 72 
occupier’s duty to protect him against it, it is not necessarily 
so in the case of a child, for he may be too young to profit 
by the warning. Moreover, in many cases, what is an 
obvious danger to an adult is to a child a hidden danger, and 
in addition a child is naturally tempted to play or otherwise 
meddle with things with which an adult will not meddle or 
would be held to be a trespasser or guilty of contributory 
negligence if he were to do so. It is therefore the duty of 
an occupier, who either expressly or tacitly allows children 
to come upon his land, to take reasonable precautions to 
protect them from injury by objeids thereon, which are 
traps to them in the sense that th<‘y are apt to allure them 
and have some dangerous attribute, which a child cannot 
be expected to appreciate. Whether an object is a trap to 
a child in this sense is a question of law (c). 

This duty, indeed, is but an example of a larger duty not 
to expose children to injury from things which owing to their 
inexperience and inquisitiveness are dangerous to them, as 
by leaving a horse and cart unattended in a highway, where 
children have access to it, or by putting into their hands or 
allowing them to have access to dangerous chattels, such as a 
loaded gun or even, in some cases, a knife, or a fire (/). 

To a trespasser the occupier owes no duty other than, Trespassers 
when the trespasser is known to be present, to abstain from 
doing an act which if done carelessly must reasonably be 
contemplated as likely to injure him, and, of course, to 
abstain from doing acts which are intended to injure him (g). 

(e) Latham v. Johnson, [ 1913) 1 K. B. 398, at p. 416, per Hamilton, 

L.J. ; 36 Digest 38, 223. 

(/) See, for instance, Lynch v. Nurdin (1841), 1 Q. B. 29 ; 36 Digest 
24, 118 (horse and cart left unattended in the highway) ; Smith v. 

Martin, [1911] 2 K. B. 776 ; 34 Digdst 40, 163 (sending a child to poke 
a fire and draw out the damper), and cf. Bohane v. Driscoll, [1929] 

Ir. R. 428; Digest Supp. ; Jackson v. L. C. C. and Chappell (1912), 

28 T. L. R. 359 ; 19 Digest 657, 21 (heap of sand and lime left on a 
school playground). As to the duty of the Education Authority with 
reference to school buildings and playgrounds, see Ching v. Surrey 
County Council, [1910] 1 K. B. 736 ; 33 Digest 104, 701 (hole in floor 
of an asphalt playground); Morns v. Carnarvon County Council, [1910] 

1 K. B. 840; io Digest 656, IS (heavy swing door in classroom); 

Greenwood v. Atherton, [1939] 1 K. B. 388; [1938] 4 All E. R. 686 ; 

Digest Supp. ; Griffiths v. Smith, [1941] A C. 170; [1941] 1 All E. R. 66 
(managers of a non-provided school); Woodward v. Mayor of Hastings, 

[1946] K. B. 174 (endowed school). 

{g) Hdlen and Pettigrew v. 7. C. I. (Alkali), Ltd., [1936] A. C. 66, 
at p. 70, per Lord Atkin ; Digest Supp. 
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Art. 72 Among the latter is to be included the intentional creation 

- of a source of danger on the land for the purpose of injuring 

trespassers, such as setting man traps or spring guns (A), 
or, presumably, leaving a dangerous animal, such as a fierce 
bull or savage horse, at large that it may attack them. Even 
a trespasser will have a right of action if injured by such 
dangers as these, as he would have if the occupier were 
personally to shoot him or set a vicious dog on him or in 
any other way inflict malicious injury upon him. He will 
also have a right of action if he sustains injury by reason 
of some nuisance on the land or some infraction of statutes 
as to fencing, barbed wire and highways ; for instance if he 
falls into an imfenced quarry close to the highway when 
accidentally deviating from the highway and thereby tech¬ 
nically committing a trespass (^). Apart from these cases, 
however, he trespasses at his peril and will have no right of 
action if injured by any concealed danger or any object or 
animal legitimately on the land in the course of the occupier’s 
business or for the purpose of reasonably protecting the 
property (j). The occupier owes him no duty to take any 
precautions for his safety, except in the one case when his 
actual presence is known. If then he does an action in 
reckless disregard of the trespasser’s presence and thereby 
injures him, he will be liable, but he is not bound to ascertain 
whether a trespasser is present or not. A man, for instance, 
who 18 conducting blasting operations or shooting on his own 
land is not required to find out whether there is some person 
unlawfully on that land at the peril of paying damages if 
there should be. 

Tacit licence It is not, however, always easy to determine in any par¬ 
ticular case whether the person injured is a trespasser or a 
licensee, for a man may scr acquiesce in frequent acts of 

{h) Bird V. Holbrook (1828), 4 Bing. 628 ; 36 Digest 94, 629. Even 
as regards these it has been held that if a person deliberately trespasses 
knowing that they are on the land he cannot recover if injured by 
them; llott V. Wilkes (1820), 3 B, & Aid. 304; 36 Digest 94, 628, 
on the prmciple of volenti non fit injuria (see Articles 11, ante, and 79, 
post). This case, however, has been criticised; see Sahnond on Torts 
(9th ed.), p. 626. 

(t) See Article 54, ante. 

{j) A man, for instance, may properly keep a watch dog, even 
though it has a tendency to bite mankind, or put broken glass on the 
top of a wall. A distmction is to bo drawn between what have been 
well called “ deterrent ” and “ retributive ” dangers ; the former are 
legitimate, and the trespasser has no right of action if injured thereby, 
the latter are not. See Salmond on Torts (9th ed.), pp. 626-527. 
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trespass as to be held to have tacitly licensed the entry of Art. 72 

others on to his land. This is especially the case where - 

children are concerned and have been in the habit of playing 
on the land in question. But the occupier owes no more duty 
to a child who trespasses than to an adult, except perhaps in 
the sense that some acts may be reasonably contemplated 
as likely to injure an inexperienced child, who is known to 
be present, which could not be reasonably contemplated as 
likely to injure an adult. The student should carefully read 
the speeches of the learned lords in the leading case of Addie 
& Sons V. Dumbreck (i), where the whole question of the 
liability of an occupier for damages sustained by trespassers 
on his land is exhaustively reviewed, and criteria are given 
whereby to determine whether a person is a trespasser or a 
licensee; though m the end this last question must be one 
of fact. 

When a trespasser is injured by the act of one who is Injury to 
not the occupier of the land it appears that different con- 
siderations arise, and it would seem that a person who is a person who 
doing something on the land of another must take reasonable is not the 
care not thereby to injure persons who to his knowledge are 
or are likely to be on the land, and it is immaterial whether 
as against the occupier they be trespassers or not (1). 

(1) Upon the defendant’s premises was a trap-door on the illustrations- 
level of the floor, used for raising and lowering bags of 
sugar from one floor to anotlier. It was not necessary 
that it should be unfenccd when not in use. The plaintiff, 
a journeyman gastitter, employed by persons who had 
fixed a gas regulator upon the defendant’s premises, 
came to test the apparatus. Whilst so engaged he fell 


{k) [1929] A. C. 368 ; Digest Supp. 

(/) This would appear to be the result of the actual decisions m the 
cases of Excelsior Wire Rope Vo. v. ('allan^ [1930] A. C. 404 ; Digest 
Supp., and Mourton v. Povlter, [1930] 2 K. B. 183; Digest Supp. 
The latter case, m which the plaintiff, a child, was held entitled to 
recover damages from the defendant who in felling a tree caused injury 
to the plaintiff, contams many important and valuable observations 
on the liability of an occupier to a trespasser, and might have been 
decided m the same way if the defendant had been the occupier, on 
the ground that, when the presence of the trespasser was known to 
him, he was doing something which could be reasonably contemplated 
to injure the trespeisser. But in the former case, in which a child was 
injured by reason of the defendant’s servants starting a wheel which 
had been placed in a field with the leave and licence of the occupier, 
and was held entitled to recover, even on the assumption that as 
against the occupier he was a trespasser, it is by no means clear that 
the presence of the child in the field was actually known, though it 
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Eger ton 
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Walker 


NEGLIGENCE 

through the trapdoor and was injured. The trap-door 
at the time was not in use and was not fenced. There 
was no negligence on his part. Held, that he was on 
the premises on business m which the defendant was 
interested, and that the defendant was liable as the 
danger was an unusual danger, and the defendant had 
neglected his duty to take reasonable care by fencing i( 
or warning the plaintiff (m). 

(2) The plaintiff, a licenced waterman, having complained to 

Miti person in chaige that a barge of the defendant’s was 
being navigated unlawfully, was referred to the de¬ 
fendant’s foreman. While seeking the foreman, he was 
injured by the falling of a bale of goods so pla^*ed as to be 
dangerous, and yet to give no warning of danger. Held, 
that the defendants were liable (a). 

(3) Workmen were allowed to cross a piect' of vacant land 

to get to some docks. On this land were canals ami 
bridges. One of the bridges was out of repair, and a 
workman when crossing by it fell into a canal and was 
drowned. In an action brought by his widow it was 
held that as the workman was a bare licensee ho must 
take the place as he found it, and as there was no trap 
the defendant was not liable (o). 

(4) The defendant was the occupier of a field over which 

numbers of the public were, to the knowledge of the 
defendant, in the habit of walking on their way to and 
from the railway station. The defendant had objected 
to this practice and had put up a notice against tres¬ 
passing, but had taken no effective steps to prevent it ; 
but no public right of way was proved. The plaintiff 
when walking over the field on his way back from the 
station was attacked and severely injured by a savage 
horse which the defendant had placed there. It was 
lield by the House of Lords that on these facts the 
plaintiff was in the field with the tacit permission of the 
defendant and was, therefore, a licensee, and the de¬ 
fendant having without warning placed in the field an 


was known that children were in the habit of playing m the field near 
the wheel; but this was also known to the defendants in Dutnbreck's 
Case, and it is therefore difficult to see how the defendants could have 
been held liable if they had been occupiers. It is submitted, therefore, 
that this case supports the proposition in the text. An invitee or 
licensee of course, owes a duty to the invitor or licensor, to take 
reasonable care not to injure the invitor or licensor or damage liis 
property : Lomas v. M. Jones Jc Son, [1944] K. B. 4 ; [1943] 2 All E. R. 
548. 

(m) Indermaur v. Dames (1866), L. R. 1 C. P. 274 ; affirmed L. R. 
2 C. P. 311 ; 36 Digest 36, 208. The judgment of Willes, J., in this 
case and in that of Oautret v. Egerton, infra, should be carefully studied. 

(n) White v. France (1877), 2 C. P. D. 308 ; 36 Digest 38, 220. 

(o) Oautret v. Egerton (1867), L. R. 2 C. P. 371 ; 36 Digest 36, 209. 
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animal which though appaicntly harmless was to his Art, 72 

knowledge dangerous, was liable to the plaintiff for _ 

the injuries which he liad suffered (p). 

(5) A railway company kept a turntable on their land close v. 

to the public road, to which access could readily be Midland 
obtained through a gap in the hedge. Children were, 
to the knowledge of the servants of the company, in the 
habit of coming on to this piece of land and playing with 
the turntable, but though they had no right to bn* on the 
land, the company took no steps to prevent this ]>ra( tice 
or to lock or otherwise to fasten the turntable. The 
plaintiff, a child of four or live years of age, when playing 
with other children on the tuiniable was siiriously 
injured by his leg becoming jarnrned Ijetween the turn¬ 
table, when l)eing revolved b> ether children, and the 
wall bounding the lield. It was hehi by the House of 
Lords that the children, including the plamtiff, must bo 
r(‘gaided as hcens<‘es, that the turntable* was soinothmg 
which naturally allured them and was dangerous to 
them by reason of its being easily sot m motion, and 
therefore the defendants wore liable for the injuiy 
caused to the plamtiff ( 7 ). 

( 6 ) Hut where the defendants were the occupiers of a piece No trap 

of waste land on which children w'ere accustomed to Laiham v. 
play, and had placed on the land a heap of pavmg stones, Johnson 
one of which fell upon and injured a child when playing 
near the heap, it was lield that the defendants wem not 
liable, even assuming that the child was a licensee, for 
the h(‘ap of paving stones could not m law be called a 
trap (r). 

(p) Lowery v. Walker^ [1911] A. C. 10 ; 2 Digest 241, 26L See 
further on this case, p. 231, post.^ 

iq) Cooke V. Midland Great Western Radway of Ireland, [1909J 
A. C 229; 36 Digest 70, 450. Cf. Glasgow Coipoiaiion v Taylor, 

[1922] 1 A. C. 44 ; 36 Digest 70, 453. There a child, aged seven, was 
tempted, with fatal results, to sample the berries of the deadly night¬ 
shade, wdiich were growing in a public park m Glasgow, of which the 
corporation were the proprietors and custodians. There was a notice 
warning the public not to meddle with the plants and shrubs, but none 
calling attention to the special danger of these berries. They were 
enclosed by a wooden fence but were easily accessible through a gate 
which a child could open. It was held that these facts disclosed a 
cause of action agamst the corporation. 

(r) Latham v. Johnson dc Nephew, Ltd., [1913] 1 K. B. 398 ; 36 
Digest 38, 223 ; cf. Donovan v. Union Uatiage Co., [1933] 2 K. B. 71 ; 

Digest Supp., where a child climbed on to a properly braked motor 
lorry left in the highway and fell off it. It was held that the defendants 
were not liable for the mjuries thereby caused. Neither a heap of 
paving stones nor an immovable lorry has any attribute which makes 
it dangerous in itself, as has an object easily set in motion like the 
turntable .m Cooke's Case, snpra, or the horse and cart in Lynch v. 

Nurdin (1841), 1 Q. B. 29 ; 36 Digest 24, 118 ; or as the rotten fence in 
Harrold v. Watney, [1898] 2 Q. B. 320 ; 36 Digest 69, 443, 
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(7) The defendant was the landlord of premises let out in flats 

and retained control of the common staircase, in one of 
the stairs of which a hole had been worn. The plaintiff 
lived with her brother-in-law, a tenant of one of the flats, 
and on descending the staircase caught her foot in the 
hole and was seriously injured. It was held by the 
House of Lords that this defect in the stairs was obvious 
and did not constitute a trap, that the landlord owed no 
duty to the plaintiff higher than that owed by an occupier 
to a licensee and therefore was not liable to the plaintiff 
for the injuries sustained by reason of the defective state 
of the staircase (s). 

(8) The defendants were a colliery company and part of the 

colhery premises consisted of a field, which adjoined 
the highway and was separated from it by a hedge in 
which there were numerous gaps. Access was given to 
the field by two gates, at one of which a notice, “ Tres¬ 
passers will be prosecuted ”, was posted. In the field 
was a wheel working an endless cable, which formed part 
of the defendants’ haulage apparatus and was set in 
motion from time to time by an electric motor at the 
pithead, whence the wheel was not visible. The wheel 
had boards on top of it, but was unprotected in front 
whore the cable connected with it. Members of the 
public frequently walked across the field and children 
were in the habit of playing there in close proximity to 
the wheel and cable, but the servants of the company 
never acquiesced in these practices and warned children 
off the field and turned back adults. The plaintiff’s 
son, a child of four years old, when play mg either on or 
near the wheel was caught and drawn into the mechanism 
on its being set in motion, and was killed. In setting 
it in motion the company’s servants took no precautions 
to see whether anyone was near the wheel or to guard 
any person who might be near it against danger. The 
plaintiff had himself warned the child against going on 
to the field. On these facts it was held that there was 
no evidence that the child was on the field with the 


{s) Fairman v. Perpetual Investment Building Society, [1923] A. C. 
74; 36 Digest 37, 213, This is an important case and should bo 
carefully studied. 

{t) Addle dh Sons {Collieries), Ltd. v. Dumbreck, [1929] A. C. 358 ; 
Digest Supp. To the like effect is Hardy v. Central London Rail. Co., 
[1920] 3 K. B. 459 ; 36 Digest 71, 457, where a child was injured on a 
moving staircase on the underground railway. Children were in the 
habit of playing on the staircase, but were driven off by the station 
officials when seen by them. The child was therefore held to be a 
trespasser and not entitled to recover. For a somewhat extreme case, 
see Adams v. Naylor, [1944] K. B. 750 ; [1944] 2 All E. R. 21, where 
some children were injured, one fatally, by going on to a minefield. 
The majority of the Court held that they were trespassers and could 
not recover, Scott, L.J., dissenting. 
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leave and licence of the defendants, and the child was Art. 72 

therefore a trespasser, whom the defendants were under _ 

no duty to protect against the dangers on the land. 

The defendants, therefore, were held not liable for the 
child’s death {t). 

The distinction be tween the facts in this case and those in 
Cooke'8 case and Lowery v. Walker, ante, p. 173, is no doubt 
6no ; but no one is bound to make his premises in¬ 
accessible to trespassers, whether adults or children, and 
sufficient had been done by the company’s servants to 
make it clear in the neighbourhood that the public were 
not allowed on the land ; the plaintiff himself knew this, 
and the child was old enough to imderstand that he was 
disobedient and therefore doing wrong in gomg into the 
field. Even if he had not been, the defendants would 
not have been liable, for tlie responsibility ^or keepmg 
children too young to understand such things from 
trespassing lies on those in control of them and not on 
tlie occupiers of land (u). 


Art. 73.— Contractual Obligation of Occupiers 

Where the occupier of premises agrees for 
reward that a person shall have the right to enter 
and use them for a mutually contemplated 
purpose, the contract between the parties (unless 
it provides to the contrary) contains an implied 
warranty that the premises are as safe for that pur¬ 
pose as reasonable care and skill on the part of 
anyone can make them. The rule is subject to 
the limitation that the occupier is not to be held 
responsible for defects which could not have been 
discovered by reasonable care or skill on the 
part of any person concerned with the construc¬ 
tion, alteration, repair or maintenance of the 
premises (a). 


(w) Liddle v. Yorkshire {North litdtng) County Cotmctl, [1934] 
2 K. B. 101, at p. 110, per Sorutton, L.J, ; Digest Supp. In this 
case a boy of six climbed on to a wall which had been built by the 
defendants as a retaining wall in the course of widening a road and 
then fell off it. The court, however, held that he was a trespasser 
and therefore could not recover. 

(a) Maclenan v. Segar, [1917] 2 K. B. 326 ; 36 Digest 123, 817; 
Hallv. Brooklands Auto-Racing Club, [1933] 1 K.*B. 205, at p. 223 ; 
Digest Supp., and see Weigall v. Westminster Hospital, [1936] 1 All 
E. R. 232 ; Digest Supp. 
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Explanation— In the previous article the liability of an 
occupier of premises to those that come upon them apart 
from contract alone was discussed. Frequently, however, a 
person who comes on to premises, pays for his right to do so, 
as in the case of a grand stand at a race-course (6), a canal (c), 
a dock [d), a hotel or restaurant (e), or a theatre or other place 
where some spectacle is to be seen (/). The entry in these 
cases is made in pursuance of a contract and (subject to 
any express provisions contained in the contract), the law 
implies a promise or warranty by the occupier, the other 
party to the contract, that the premises are as safe as reason¬ 
able skill and care can make them. If, therefore, owing to 
some defect which could have been reasonably foreseen and 
guarded against, injury is caused to the person or property 
of him who comes upon the premises the occupier will be 
liable; and although in this case the law makes use of an 
implied term in the contract, it is in effect imposing a duty 
on the occupier, and some reference therefore must be made 
to it in a book on torts. 

It will be observed that in this case the occupier cannot 
escape liability on the ground that the defect was due to the 
negligence of an independent contractor (g). 

Where, however, the mutually contemplated purpose is 
that the person who enters should witness some game or 
sport or performance, the duty of the occupier is to use 
reasonable care and diligence to see that the game or per¬ 
formance is carried on without risk to members of the audience 
and no more : in this respect, his duty is that of invitor to 
invitee. He is not liable for a danger if it is such that it 
cannot be said that he ought to know of it, nor is he liable 


(6) Francis v. Cockrell (1870), L. R. 6 Q. B. 501 ; 42 Digest 908, 49 
(c) Parnaby v. Lancaster Canal Co. (1839), H A. & E. 223; 38 
Digest 406, 970. 

{d) Mersey Docks Trustees v. Cihhs (1866), L. K. 1 H. L. 93 ; 36 
Digest 19, 85. 

(e) Maclenan v. Segar, [1917] 2 K. B. 325; 36 Digest 123, 817 ; 
Brannigen v. Harrington (1921), 37 T. L. R 349 ; 36 Digest 43, 260 , 
Campbell v. Shelbourne Hotely Ltd.y [1939] 2 K. B. 534 ; [1939] 2 All 
E. R. 351 ; Digest Supp. 

(/) Cox V. Coulsony [1916] 2 K. B. 177 ; 36 Digest 40, 242 ; Sheehan 
V. Dreamland [Margate), Ltd. (1923), 40 T. L. R. 155 ; 36 Digest 40, 
248 ; Hall v. BrooUands AiUo-Racing Club, [1933] 1 K. B. 205 ; Digest 
Supp.; Fraser-Wallas v. Waters, [1939] 4 All E. R. 609 ; 162 L. T. 
136 ; Digest Supp. 

[g] See Article 125, post. 
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for a danger incident to the entertainment which any reason- Artf 73 

able spectator foresees and of which he takes the risk, such- 

as that of a batsman during a cricket match hitting the ball 
into the pavilion (h), 

(1) The plaintiff was staying in a hotel as a guest and, owing to lilustrationB 

want of reasonable skill and care on the part of certain Maclemn 
contractors who had carried out a fire sclieme in the v. Segar 
kitchen of the hotel some years previously, a fire broke 
out. In reasonably endeavouring to oscajx’ tiiroug’n her 
bedroom window, the plaintiff was severely mjured. It 
was held that the proprietor of the hotel was liable m 
damages (t). 

(2) Dnrmg a motor-car race at a meeting at Brooklands the Hall v. 

jdaintiff and other sjiectators were injured b\ one of the Brooklands 
racing-cars being thrown from the tiack on to the top 
of tlie railings separating the track from the enclosure 
and thence into the enclosure. The accident was quite 
unprecedented and it was held that the defendants (who 
were willing to accept liability as occupiers) were not 
liable (;). 

Akt. 74.—Duty to take Precautions with 
regard to Dangerous Things 

(1) In the case of articles and substances 
dangerous in themselves, such as loaded firearms, 
poisons, explosives, infiammable gases, and other 
things ejusdem generis, there is a duty imposed 
on those who control, deliver or otherwise send 
them forth to take precautions to secure the 
person and property of others from injury and 
damage thereby (k). 

(2) A person who supplies to others for use an 
instrument or thing which to his knowledge, 
from its construction or otherwise, is in such a 


{h) See cases cited in note (/), p. 176, anle. 

(i) Maclenan v, Segar, [1917] 2 K, B. 325; 36 Digest 123, 817, 

(j) Hall V. Brooklands Auto-Racing Cliibf [1933] 1 K. B. 205 ; Digest 
Supp. 

{k) Thomas v. Winchester (1852), 6 N. Y. R. 397 ; Parry v. Smith 
(1879), 4 C. P. D. 326 ; 36 Digest 57, 356 ; Dominion Natural Gas Co. 
V. Collins and Perkins, [1909] A. 0. 640 ; 36 Digest 28, 142 ; Blacker v. 
Lake db Elliot, Ltd. (1912), 106 L. T. 633 ; 36 Digest 66, 353 ; Anglo- 
CeUic Shipping Co. v. Elliott (1926), 42 T. L. K. 297 ; 36 Digest 67, 363. 
U.T. 12 
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condition as to cause danger not necessarily 
incident to the use of such instrument or thing, 
must give due warning of that danger (1). 

(3) A manufacturer of articles or products 
which he sends forth in such a form as to show 
that he intends them to reach the ultimate user 
or consumer in the form in which they left him 
with no reasonable possibility of intermediate 
examination, and with knowledge that the 
absence of reasonable care in the preparation or 
putting up of the articles or products will result 
in injury to the user’s or consumer’s person or 
property, owes a duty to the user or consumer to 
take that reasonable care (m). 

Explanation.— Whether any particular thing is a thing 
dangerous in itself so as to bring it within the first of the 
above rules is a question of law (n) and the precautions to be 
taken in order to comply with that rule must necessarily 
depend upon the circumstances and the precise nature of 
the thing. Obviously, however, it is negligence for anyone 
who has such a thing in his possession to leave it where others 
ignorant of its nature may have access to it and by inter¬ 
meddling with it cause damage to themselves or to somebody 
else (o). In most cases of this class the immediate cause of 
the damage has been such intermeddling, “ for a loaded gun 
will not go off unless someone pulls the trigger and a poison 
is innocuous unless someone takes it,” but on general prin¬ 
ciples (p) this is no defence if the intermeddling is what would 
naturally be expected of a person who was unconscious of the 


(1) Per Cotton and Bowen, L.JJ., in Heaven v. Pender (1883), 
11 Q. B. D. 503, at p. 517 ; 36 Digest 8, 9 ; Bates v. Batey (t Co., 
Limited, [1913] 3 K. B. 351 ; 36 Digest 57, 364. 

(ni) M'Alister (or Domghue) v. Stevenson, [1932] A. C. 562 ; Digest 
Supp. ; Grant v. Australian Knitting Mills, Ltd., [1936] A. C. ^5; 
Digest Supp. 

(n) Blacker v. Lake dc Elliot, Ltd. (1912), 106 L. T 533, at pp. 535, 
529 ; 36 Digest 56, 353; and see Wray v. Essex County Council, 
[1936] 3 All E. R. 97 ; Digest Supp. 

(o) Wray v. Essex County Council, supra, at p. 101. 

ip) See Article 68, p. 167, ante, and Article 130, pp. 363 et seq., post. 
See also Dominion Natural Gas Co. v. Perkins, [1909] A. C. 640, at p. 
646 ; 36 Digest 28, 142. 
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danger, either because he was actually unaware of it or Art. 74 

because he was not competent to appreciate it. It is, how- - 

ever, another matter if a person finding a loaded gun, even 
though it had been carelessly left loaded, consciously fires 
it at somebody else, or having gained access to some poison, 
even though, if proper care had been taken of the poison, he 
would not have had access to it, consciously administers it to 
himself or to some third person. In such cases the damage is 
not caused by the absence of precautions but by the wrongful act 
of the person who fires the gun or administers the poison (pp) 

So, again, to deliver such a thing to a jierson who is unaware 
of its dangerous nature, without putting him on his guard 
against it, may render the deliverer liable not only to the 
recipient but to a third person who may be injured by reason 
of the recipient dealing with the thing in ignorance of its 
true nature ( 7 ). 

On the other hand the duty is completely discharged if the 
recipient be warned of the danger, assuming always that he 
is competent to profit by the warning and not, e.g. a child, 
and even this is not necessary if the recipient be already 
aware of it (r). The duty here is based upon knowledge on 
the one hand and ignorance on the other (r): and it is there¬ 
fore quite logical to require the same care to be taken by a 
person delivering a thing to another which, though not dan¬ 
gerous in itself, has to the knowledge of the deliverer some 
hidden peculiarity or defect which makes it dangerous. 

Quite apart, therefore, from the terms express or implied Things 
of a contract of sale (which may render the seller liable for ^ 

damages caused to the buyer by some latent defect in the 
goods of which the seller was not aware and which he could 
not by the exercise of any reasonable care have ascertained (5)), 
the seller of goods which have some dangerous quality of 
which he knows, but of which the purchaser cannot be 

{p}}) Soe Artifle 68, p 157, antv, and Articlr I.’U), pp. 302 ct s€q , po'^l. 

See also Dominion. Natural Ua.s Co. v. Perktnft, [15)09] A (\ 640, at p, 

04(3; 36 Digest 28, 142 

iq) See Blacker v. Lake db Elliot, Ltd. (1912), 106 L. T. 533 ; 36 
Digest 56, 353. 

(r) Ibid., at pp. 537, 541. 

(a) See, for instance, s. 14 of the Sale of Goods Act, 1893 (17 Hals- 
bury’s Statutes 618), and such eases as Randall v. Newson (1877), 

2 Q. B. D. 102 ; 39 Digest 440, 694 (defective carnage pole) ; Frost v. 

Aylesbury Dairy Co., [1905] 1 K. B. 608; 39 Digest 445, 733 (milk in¬ 
fected with typhoid germs); Wren v. HoU, [1903] 1 K. B. 610; 39 
Digest 450, 782 (beer containing arsenic). 
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expected to be aware, owes a duty to the purchaser to take 
reasonable precautions by warning him that special care will 
be requisite, and for damages resulting from breach of that 
duty an action lies (1). And there is a similar duty on the 
part of one who gives or gratuitously lends goods to another, 
for breach of which, followed by damages,an action will lie (w). 

At one time there was a strong body of opinion that in all 
these cases (not being cases of things dangerous in themselves) 
actual knowledge of the dangerous defect on the part of the 
person who had delivered the article was essential to fix 
him with liability in tort to a person into whose hands the 
article had come and the fact that he could have discovered 
or prevented it by the exercise of reasonable care was im¬ 
material ; and that it was only by virtue of some contractual 
obligation that he could be rendered liable for defects of which 
he was not aware (a). The opposite view, however, was 
established by the celebrated case of Donoghiie v. Steven¬ 
son (6). The effect of the actual decision in that case is 
summarised in the third paragraph of this Article, but though 
the decision is itself thus limited, the principle underlying it 
is capable and is in fact in the course of being extended, 
though how much further it will be extended and to what 
limitations it will ultimately be made subject is a matter 
which the courts must decide (c). The House of Lords did 
not in express terms overrule or even disapprove of such 
cases as Winterbottom v. Wright and Earl v. Lubbock (rf)^ 

[i] Heaven v. Pender (1883), 11 Q. B. D., at p. 517 ; 36 Digest 8, 9 ; 
Clarke v. Army and Navy Co-operative Society, Ltd., [1903] 1 K. B. 
166 ; 39 Digest 457, S48. 

(m) See Article 76, post, 

(a) See note (a), p. 179. So a person who consigns goods for carnage 
and does not give notice to the carrier that they are dangerous, must, 
unless the carrier knows or ought to know the dangerous character of 
the goods, be taken impliedly to warrant that they are fit for carnage 
in the ordinary way and not dangerous ; Great Northern Rad. Co. 
V. L. E. P. Transport and Depository, Ltd., [1922] 2 K. B. 742 ; Digest 
Supp., and it would appear from the case of Bamfield v. Goole (fc Sheffield 
Transport Co., [1910] 2 K. B. 94 ; 8 Digest 136, 896, that this warranty 
is given not only to the carrier but to his servants. A discussion of 
this point, however, is outside the scope of a book on the law of torts. 

(b) [1932] A. C. 662 ; Digest Supp., the facts in which case are set 
out in illustration (6). 

(c) See Grant v. Australian Knitting Mills, [1936] A. C. 85, at p. 
107, per Lord Wrioht ; Digest Supp. 

(d) (1842), 10 M. & W. 109 ; 36 Digest 63, 407 ; [1906] 1 K. B. 263 ; 
36 Digest 63, 408. See Article 3, ante. Horridob, J., has also held 
that bis decision in Dates v. Batey dh Co., Ltd., [1913] 3 K. B. 361 ; 36 
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but it has been judicially held that the principle apphes not Art. 74 

only to manufacturers but also to suppliers and repairers of - 

goods {e) and to such work as erecting a tombstone in a 
churchyard (/), and this makes it clear that some of the views 
expressed in the older cases can no longer be relied on {e) 
and the actual decisions of Winterbottom v. Wright and Earl v. 

Lubbock have lost much of their authority. On the other 
hand, it has been held that the principle does not apply to 
cases where the defect is known to the user [g) and probably 
it does not extend to cases where the defect is obvious in the 
sense that it can be ascertained by reasonable examination, 
whether by the user himself or some intermediate person 
between him and the manufacturer even though not in fact 
discovered (h) : but this is subject to the qualification that at 
any rate in cases where the article is required for immediate 
use the seller or supplier or repairer of the article could 

Digest 67, has not been overruled by Donoghue's Case ; see 
Fattendon v. Beney (1934), 60 T. L. K, 10; Digest Supp., affirmed 
(on other grounds), 60 T L. li. 204. 

(e) Malfroot v. Noxal, Ltd. (1935), 61 T. L. R. 551 ; Digest Supp. 

(negligently fitting a side car to a motor cycle). This decision can 
scarcely bo reconciled with the views expressed by the court in Longmeid 
V. Holliday (1851), G Ex. 761, at p. 768; 39 Digest 468, 864. HerscMhal 
V. Stewart and Ardern, Ltd , [1940] 1 K. B. 155; [19391 ^ All E. R. 

123 ; Digest Supp., which leviews the authoiities to date. See aEo 
Haaeldine v. C. A. Daw db Son, Ltd., [1941] 2 K. B. 1^3; [1941] 3 
All E. R. 156, where a firm of engmoers who had contracted wuth the 
landlord of a block of flats in which there w^as a lift, which was in the 
landlord’s control, to keep the lift in order, were held liable at the suit 
of a visitor to one of the tenants for injuries caused to him by reason of 
some negligence in executing repairs to the lift by a servant of the 
engineers. Goddaud, L.J. m this case expressed the opinion that 
Winterbottom v. Wright and Earl v. Lubbock would be differently 
decided to-day, at any rate if the facts were properly pleaded and that 
certamly they cannot bo taken as authority for the proposition that 
the repairer of a chattel ow’cs no duty except tlie contractual duty 
which he has taken upon himself. 

(/) Brown v. Cotterill (1934), 61 T. L. R. 21; Digest Supp. This 
case probably comes within the principle laid down m Longumd v. 

Hollimy, supra, as the defendant in effect was guilty of creating a 
nuisance, but this was not the ground of the decision. See Kerry v. 

Keighley Electrical Engineering Co., Ltd., [1940] 2 All E. R. 399 ; 163 
L. T. 97 ; Digest Supp. Atkinson, J., applied the principle to a 
case whore the defendants had installed and undertaken to keep in 
repair an automatic lift in a block of flats, but the Court of Appeal 
found that the plaintiff had been guilty of contributory negligence and 
therefore expressed no opinion on the point decided by Atkinson, J. 

{g) Farr v. Butters Bros. (L Co., [1932] 2 K. B. 606 ; Digest Supp. 

{h) Ibid., and see Caledonian Bail. Co, v, Mulholland, [1898] A, C. 

216 ; 36 Digest 14, 53 ; Buckner v. Ashby and Homer, Ltd., [1941] 1 
K. B. 321. 
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reasonably anticipate such an examination, for if no such 
reasonable anticipation exists lie will be liable (i). 

(1) The (lofendant sent his servant, a girl of thirteen, to the 

landlord of the house in which he lodged, asking him to 
remove the primmg from a gim which the defendant 
kept loaded in the house and to hand it to the girl that 
she might bring it away to him. This the landlord 
did, but the removal of the priming was not sufficient 
as had been supposed, to render the gun harmless. The 
girl m play pointed it at the plamtiff, a boy of nine, the 
son ol another lodger in the same house, and pulled the 
trigger : the gim went off and the plaintiff was seriously 
injured. For this mjur}^ the defendant was held liable (k). 

(2) A wholesale druggist, in pretended performance of a 

contract with a retail chemist to sell to him extract of 
dandelion, delivered to him a bottle labelled extract of 
dandelion but containing belladonna. The mistake 
was due to an assistant of the druggist having negligently 
put the wrong label on the bottle. The bottle was 
re-sold by the chemist to a country doctor and by the 
doctor to the plaintiff, a patient of his, as, and still 
labelled as, containing extract of dandelion. The 
plaintiff was made seriously ill by taking the belladonna, 
and the druggist was held liable to him (/). 

(3) The plaintiff was the servant of a carrier and the defendant, 

through an agent, delivered to him to be carried in the 
ordinary way a carboy containing nitric acid. The 
plaintiff was not informed what the carboy contained 
nor warned that it was dangerous. The earboy was 
placed in the cart which the plaintiff was driving, and 
while the plamtiff was carrying it on his shoulders after 
removing it from the cart at the end of the journey, it 
burst and the acid severely burned him. It was held that 
the defendant was liable (m). 


(7) Herschthal v. Stewart and Ardern, Ltd., [1940] 1 K. B. 155 ; [1939] 
4 All E. R, 123; Digest Supp. 

ik) Dixon v. Bell (1816), 6 M. & S. 198 ; 36 Digest 57, S54. Cf. 
Bebee v. Sales (1916), 32 T. L. R. 413 ; 36 Digest 57, S61, in which 
case the defendant was held liable for the damage done by his son, 
a boy of fifteen, in playing with an air gun, which the defendant had 
given to him and allowed him to retain after receiving warning that 
he had done other damage with it; Burjitt v. Kille, [1939] 2 K. B. 743 ; 
[1939] 2 All E. R. 372 ; Digest Supp. (sellers of a “ safety pistol ” to a 
boy of twelve held liable to another boy whom he injured with it). 

(Z) Thomas v. Winchester (1852), 6 N. Y. R. 397, cited with approval 
m Dominion Natural Oas Co. v. Collins, [1909] A. C. 640 ; 36 Digest 
28, 142. After the case of McAlister (or Donoghue) v. Stevenson, it 
will no doubt be followed in English courts. 

(m) Farrant v. Barnes (1862), 11 C. B. N. S. 553 ; 8 Digest 135, 
894. The defendant in this case knew of the dangerous nature of 
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(4) Tlio (lofondant, a gasfittor, was engaged by tlie plaintiff's Art. 74 

master to repair a gas-meter in his cellar. Owing to _ 

the negligent way in which the defendant’s servant did ^ 
the work an escape of gas was caused and the plaintiff 
on going into the cellar with a light was injured by the 
resulting explosion. The defendant was held liable (n). 

(5) The defendants were ownera of co-operative stores, of Clarke v. 

which the plaintiff’s husband was a ticket holder. The drmy d* 
plaintiff bought a tin of chlorinated lime at the stores, 
an article wliich is not usually dangerous, but on her 
opening it later, the contents flew up into her face and 
some of the powder entered and injured her eyes. The 
manager of the stores had learnt that other tins which 
had been received in the same consignment had shown 
like peculiarities and had directed the employees to 
give warning of this to any who purchased one of these 
tins, but his instructions were forgotten and the plaintiff 
was not warned of the danger. It was held that the 
defendants were liable to her in tort (o). 

(G) The plaintiff went to a restaurant with a friend, who there iMmoghue 
bought from the restaurant proprietor a bottle of ginger v. Skveinon 
beer of the defendant’s manufacture, and gave it to the 
plaintiff. The plaintiff consumed part of it but when the 
remainder was poured into her glass, the remains of a 
decomposed snail appeared with the ginger beer. This 
could not have been discovered before, as the bottle was 
opaque and sealed. The plaintiff sought to recover 
damages for the resulting injury to her health from the 
defendant on the ground that he had been guilty of 
negligence, but the defendant pleaded that in law he 
owed no duty to the plaintiff to take care. It was held 
by a majority of the House of Lords that he did owe 
a duty to the plaintiff, as the ultimate consumer of the 
ginger beer, to take reasonable care that it was not in a 
dangerous state when it left his premises, and the case 


the contents of the carboy, and could without difficulty be held liable 
in tort, and it was unnecessary to invoke any doctrine of imphed 
contract. 

(n) Parry v. Smith (1879), 4 C. P. D. 326; 36 Digest 67, 356. To 
the like effect is Dominion Natural Qas Co. v. Collins, [1909] A. C. 
640 ; 36 Digest 28, 142. See also Howard v. Furness Houlder Argentine 
Lines, Ltd. and Broum, Ltd., [1936] 2 Ail E. R. 781 ; 41 Com. Cas. 
290; Digest Supp., where the plaintiff, while doing some work on 
board a ship belonging to the first defendants was injured by an escape 
of steam from a defective valve in one of the ship’s boilers. This 
defect weis due to the negligence of the second defendants, who had 
been engaged by the first defendants to re-assemble the valve after 
the boiler had been stripped for survey, and the second defendants 
were held liable to the plaintiff. 

(o) Clarke v. Army and Navy Co-operative Society, Ltd., [1903] 
1 K. B. 166 ; 39 Digest 467, 848. Semble, the defendants would have 
been liable if the person injured had been the plaintiff’s servant. 
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was sent for trial on the issue whether m iact the tl('- 
fendant had or had not taken such care (gp). 

(7) The plaintiff was a director of the U.P. Company, and the 
defendants were motor-car engineers and distributors. 
The defendants agreed to supply to the U.P. Company 
a reconditioned motor-car on hire purchase terms, and 
duly supplied it to a finance company who hired it out 
to the U.P. Company. The day after the plaintiff had 
taken delivery of the car, while the plaintiff was driving 
it, a wheel came off, owing to the nuts being insutficieiitl}' 
tightened and the threads being slipped. The ])laintiff' 
had signed a receipt for the car stating that it was in 
good condition and “ seen, tried, and approved,” and tlie 
defendants pleaded that the plaintiff had an opportunity 
of examining the car, and therefore that they owed him 
no duty to inspect and adjust it. It was held, however, 
that as the defendants would not have reasonably 
anticipated any such examination by the plaintiff, and 
had been guilty of negligence, they were liable (q). 


Art. 75.—Duties gratuitously undertaken 

When a person gratuitously undertakes to 
perform any service for another, then, although 
no action will lie for not performing the service 
(there being no consideration for the promise), 
yet an action will lie for negligence in the per¬ 
formance of it (r). 

Explanation.— A duty to take care and to use such skill 
as one has, or even professes to have, may arise apart from 
any contract whatever, and for breach of that duty the remedy 
is an action of tort. 

(1) Thus, the defendant gratuitously promised the plaintiff 
to remove several hogsheads of brandy from one cellar 

(p) AVAhster (or Donoghm) v. Stevenson, [1932] A. C. 56 ; Digest 
Supp, This case was followed by the Judicial Committee of tlie Privy 
Council in Grant v. Australian Knitting Milla, Ltd., [1936] A. C. 86 ; 
Digest Supp., where the article which caused the injury was a pair of 
woollen pants, in which, owing to the negligence of the manufacturers 
and wholesale dealers, a quantity of irritant acid had been left. The 
manufacturers and wholesale dealers were held liable in tort to the 
plamtiff, the retailers, from whom he actually bought the article, being 
also held liable to him m contract, though they were guilty of no default. 

(q) Herschthal v. Stewart and Ardem, Ltd., [1940] 1 K. B. 166; [1939] 
4 All E. R. 123 ; Digest Supp. 

(r) Coggs v. Bernard (1703), 1 Sm. L. C. 175 ; 36 Digest 23, 112. 
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to another, and, while ho was doing so, one of the casks Art. 75 

got staved througli his gross negligence. Upon these - 

facts it was decided that the defendant was liable ; for 
although his contract could not have been enforced 
against him, yet, having once entered upon the per¬ 
formance of it, he thence became liable for all mis¬ 
feasance. The ground of this liability appears to be the 
duty to take care wlucli arises from the owner having 
enti listed his jiropiuiy to the defendant (r). 

(2) Again, a keeper of a colTee-house gratuitously undeitook Doorwan v. 

the custody of money for a customer. It was lost whilst 
in his care by his negligence. He was held liable in an 
action for breach of the duty to take care arising from his 
becoming bailee of the money (s). 

(3) So a person who gratuitously carries another, e'^en though Gratuitous 

it 18 not his profession to cany passengers (i), is imder a carnage of 
duty to exercise reasonable skill and care (u), but a person passengers 
who ask''' for and is given a gratuitous ride takes the 
vehicle as ho finds it and is only entitled to warning of 
a dangei of which the owner is aware (a). 

(4) The defendant, accustomed to and skilled in the manage- Wtlson v, 

ment of horses, gratuitously rode the plaintiff’s horse for 
(ho purpose of showing liim for sale. He rode hun on 
ground which a skilled person ought to have known to be 
dangerous, and the horse fell and broke a knee. The 
didendant was held liable (6). 

As to chattels given or loaned gratuitously, the duty of the Gifts and 
donor or lender is to disclose any dangerous quality of which 
he actually knows. Further than that his duty does not 
extend (c). These operations are known to the law and the 
rule stated must be applied in its strictness only to the special 


(.s) Doorman v Jenkinn (18.34), 2 K. 2i5(i; 29 Digest 12, 161. 

{t) As to professional carriers, see Article 70, anle 
{u) Harris v. Perry <b Cc., [1903] 2 K, B. 219; 8 Digest 11, 44, 
followed in Karavuut v. Dallimcos, [1917] W. N. 323 ; see also Samoa 
V. Aitchison, [1912] A. C. 844 ; 36 Digest 100, 667 ; Pratt v. Patrick, 
(1924] 1 K. B. 488 ; Digest Supp. ; IJalUwcll v. Venables (1930), 143 
L. T. 215 ; Digest Supp. 

(а) Haseldine v. C. A, Daw d' Son, Ltd., [1941] 2 K. B. 343 , [1941] 
3 All E. R, 156. The attention of the Court, however, does not appear 
to have been drawn to Lygo v. Newbold (1884), 9 Exch. 302 ; 36 Digest 
49, 307, where Fabke, B. said (p. 305): “A person who undertakes to 
provide for the conveyance of another, although ho does so gratuitously, 
IS bound to exercise due and reasonable care,” which in the context 
jirobably referred to the safety of the conveyance, 

(б) Wilson V. Brett (1843), 11 M. & W. 113 ; 30 Digest 11, 27. 

(c) Coughlin v. Qillison, [1899] I Q. B. 145; 3 Digest 70, 117. 
Cf. Article 74, ante. 
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Art. 75 relations thereby created (d). It cannot be deduced from it, 

-for instance, that if, say, a confectioner were, without gain or 

reward, to make and send a number of cakes as a charitable 
donation to the vicar s garden party, held for the purpose of 
raising funds to repair the parish hall, and were negligently 
to mix poison with their ingredients, he would not be liable 
to any who consumed them, including the vicar. 

Aet. 76.— Contributory Negligence ((’) 

A plaintiff is guilty of contributory negligence 
when he has by his own want of care so far con¬ 
tributed to the damage occasioned by the neg¬ 
ligence or improper conduct of the defendant 
that but for that want of care the damage would 
not have occurred. A plaintiff guilty of con¬ 
tributory negligence is disentitled to recover 
unless the defendant could by the exercise of 
reasonable care have avoided the consequences 
of the want of care on the part of the plaintiff. 

Explanation.— A defendant who has been guilty of action¬ 
able negligence or other tortious conduct which has had the 
unintended result of causing damage to the plaintiff, such 
as leaving an obstruction in the highway, may yet escape 
liability if he can show that the plaintiff was himself guilty 
of negligence, that is to say, of want of care which a man of 
ordinary prudence having due regard to the safety of his 
person or property would use; for in this case the term 
negligence does not connote a breach of duty owed by the 
plaintiff to the defendant (/). The law on this point was 
thus summarised by Willes, J. : “ If both parties were 
equally to blame, and the accident the result of their 
joint negligence, the plaintiff could not be entitled to 

(d) Oliver v. Saddler Co., [1929] A. C. 684, at p. 696 ; Digest 
Supp.; M'Alister (or Donoghue) v. Stevenson, [1932] A. C. 662, at 
p. 691 ; Digest Supp. (where m the phrase “ letting or giving ” 
“ letting ” IS obviously a slip for “ lending ”). 

(e) This article deals with the position at common law. On June 16, 
1945, the Law Reform (Contributory Negligence) Act, 1946, received the 
Royal Assent, and radically modifies the common law. Its relevant 
provisions are set out in the Appendix. 

(/) See Ellerman Lines, Ltd. v. H. db 0. Grayson, Ltd., [1919] 2 K. B. 
614, at p. 535, per ’Atkin, L.J., whose judgment was approved by the 
House of Lords, [1920] A. C. 466 ; 36 Digest 116, 780. 
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recover. If the negligence and default of the plaintiff was Art. 76 

in any degree the proximate cause of the damage, he - 

could not recover, however great may have been the n(‘g- 
ligence of the defendant. But if thb negligence of the plaintiff 
was only remotely connected with the accident, then the 
question was, whether the defendant might not, by the 
exercise of ordinary care, have avoided it(gf). 

'(1) The defendant wrongfully left a pole across a highway in Illustrations : 
Derby, and the plaintiff when riding “ violently ” in the Butterfield 
twilight ran against it and was thrown. He could, v. Forrester 
however, have seen the obstruction at 100 yards distance 
and have avoided it if he had been riding with reasonable 
care. On these facts the jury found against the plaintiff 
and their verdict was upheld as riglit in law (h). 

(2) Similarly when a motor cychst while ridmg at night drove Tart v. 

into the rear of an unlighted lorry, and, in another case, ChtUy . 
into the rear of an unhghted tip-cart, and there was no Baker v. 
evidence of any other factor causative of the collision, Longhurst 
it was held that the plaintiff could not recover. The 
only explanation of the accident was either that he was 
not keeping a proper look-out or that he was going at 
such a speed that he could not pull up within his limits 
of vision. In either view he was negligent. The verdict 
in favour of the plaintiff was in each case set aside as 
unsupported by the evidence (i). 

The question, however, whether the plaintiff was Tidy v. 
guilty of negligence in any particular case is a question Baitman 
of fact, and if a jury on proper material find that he was 
not negligent, their finding will not be disturbed {k). 

(3) The plaintiff fettered the feet of his donkey and turned it Daides v. 

into a narrow highway ; and there it was run over and Mann 
killed by the defendant’s wagon, drawn by a team of three 
horses, which was going too fast and was not being 
properly looked after by the driver. It was held that the 
plaintiff was entitled to recover notwithstanding his own 
negligence, “ for, as the defendant might by proper care 
have avoided injuring the animal and did not, he is liable 


{g) This passage is taken from the summing up of the learned judge 
in the case of Tuff v. Warman (1858), which was approved by the 
Court of Common Pleas, 2 C. B. N. S. 740, and the Exchequer Chamber, 
6 C. B. N. S. 573 ; 30 Digest 109, 726. Perhaps “ substantially to 
blame ” is rather better than “ equally to blame ” : see Swadhng v. 
Cooper, [1931] A. C. 1 ; Digest Supp. 

(A) Butterfield v. Forrester (1809), 11 East 60 ; 36 Digest 112, 745. 

(i) Tart v. Q. W. Chitty dh Co., Ltd., [1933] 2 K. B. 453 ; Digest 
Supp.; Baker v. E. Longhurst dh Sons, Ltd., [1933] 2 K. B. 461 ; 
Digest Supp. 

(k) Tidy V. Battman, [1934] 1 K. B. 319; Digest Supp.; cf. Scott 
v. McIntosh, [1936] S. C. 199 ; Digest Supp. 
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Radley v. 

L. i!b N W. 
Rail. Co. 


“ The last 
opportunity.’ 


NEGLIGENCE 

for the consequences of his negligence, though tlie animal 
may have been impropeily there.” Were this not so, 
as pointed out by Parke, B., “a man might justify the 
driving over goods left on a public highway or even 
over a man lying asleep there, or purposely running 
agamst a carriage going on the wrong side of the road ” ( 1 ). 

(4) The defendants were in the habit of taking full trucks 
from the siding of a colliery company (the plaintiffs in 
the action) and returning empty ones. Over this sidipg 
was a bridge belonging to the colliery company. One 
Saturday afternoon the defendants ran some trucks on 
the siding. One had been loaded so high by the plaintiffs 
that it would not pass under the bridge. On the Sunday 
evening the defendants brought some more trucks and 
pushed forward those already on the siding. Finding 
something was holding the trucks, the engine-driver put 
on more power and pushed till he got them on. It was 
the bridge which held the loaded truck, and the result 
was that the bridge was knocked down. Now, assuming 
that the colliery company were negligent in loading the 
truck so that it would not pass under the bridge, and 
in that sense their negligence contributed to cause the 
accident, yet it might well be that if the engine-driver 
had been prudent and reasonable he would have got out 
to see what was wrong, and so would have avoided the 
consequences of the colliery company’s negligence. In 
this view of the facts it was held that the judge who tried 
the case was wrong in telling the jury that the plaintiffs 
must satisfy them that the accident happened solely 
through the negligence of the defendants’ servants, and 
that if both sides were negligent so as to contribute to 
the accident, the plaintiffs could not recover. He ought 
to have told them that if they thought the engine- 
driver might by ordinary care have avoided all 
accident, any previous negligence of the plaintiffs 
would not preclude them from recovering (m). 

In the above cases there was a substantial interval of time 
between the initial act and the act which was the proximate 
or decisive (n) cause of the damage: and when this is the 
position the crucial question upon which liability depends 
IS whether either party could by the exercise of reasonable 

(/) Davies v. Mann (1842), 10 M. & W. 646 ; 36 Digest 173,^^/ ; 
cf. Tuff v. Warrmn, note (g), ante, p. 186 (steamboat colliding with barge 
which had not ported as it ought to have done, and on which no look¬ 
out was being kept; steamer held liable); Colchester Corporation v. 
Brooke (1846), 7 Q. B. 339 ; 36 Digest 203, 444 (negligently damagmg 
an oyster bed placed in a navigable river). 

(m) Radley v.L. dk N. W. Ry. Go. (1876), 1 App. Cas. 764 ; 36 Digest 
109, 729. 

(n) “ Decisive ” is the epithet suggested by Sir Frederick Pollock. 
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care have avoided the consequences of the other’s negligence. Art. 76 

If he could, then that party is legally responsible for the - 

damage ; so that if he be the plaintifiE he cannot recover, if 

defendant, he is liable : and this rule is expressed by saying 

that the party who has the last opportunity of avoiding the 

accident is the person responsible (o). The rule, however, 

has received a refinement of application in a case before the 

Privy (Council (p). There the driver of a wagon in which the 

deceased was riding negligently drove it on to a level crossing EMriTRaH. 

over the defendant’s tram line when a tram was approaching, Co. v. Loach 

and though if a proper look-out had been kept the tram would 

have been seen by the driver of the wagon and the deceased 

before the wagon had been driven on to the level crossing, 

it was not seen until the wagon was on the level crossing, 

when it was too late to do anything. The tram was being 

driven too fast, but even so the driver could have stopped it 

in time to prevent a collision if the brakes had been in order, 

but as the tram had been sent out with the brakes m a faulty 

condition he was unable to do so. In an action by the 

personal representative of the deceased against the tramway 

company it was held that the defendants could not set up the 

contributory negligence of the deceased (y), as the last 

opportunity of avoiding the accident would have lain with 

their driver if the brakes had been in good order, and so it 

was held to have lain constructively with them. 

The rule must be applied reasonably. If, for instance, A 
by his negligent act puts himself and B in peril, and B 
having to act immediately takes the wrong comse, he will 
not be held responsible for the accident though he might by 
taking another course have avoided the results of A’s neg- 


(o) It will be observed that this is stating in a slightly different 
form the rule as enimciated in the Article. 

(/)) Brihsh Columbia Electric Rail. Co. v. Loach, [lOlC] 1 A. C. 719; 
36 Digest 117, 781, 

{(]) The whole case is dealt with in the judgment on the assumption 
that the deceased was negligent, and, mdeed, Lord Wright, m McLean 
V. Bell (1932), 147 L. T. 262, at p. 264 ; Digest Supp., refers to the 
deceased as the driver of the wagon. As stated, however, he was 
seated in the wagon which wcw being driven by another man, a fellow 
servant of the deceased. This, as Scrutton, L.J., pomted out in 
Compania Mexicana De Betroles El Aguila v. Essex Transport and 
Trading Co., Ltd. (1929), 141 L. T. 106, at p. 112, makes the case 
appear to be “a very odd one.” Still, on the assumption that the 
deceased was negligent, the ceise was said by Lord Wright, in McLean 
V. Bell, supra, to be consistent with the principles of English law. 
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NEGLIGENCE 


Art. 76 ligencc (r): and there are occasions when, even if B’s act 
must be regarded as negligent, it is so nearly contemporaneous 
with A’s that the accident may be said to be the result of their 
Joint joint negligence (s). Still more is this the case when the 
ff negligent acts of both are contemporaneous or so nearly so as 
and fo make it impossible to say that either could have avoided 

defendant the consequences of the other's negligence, as when two motor 
cars suddenly meet at a dangerous cross-road, each having 
approached it negligently (/). In such cases neither party 
can recover at common law, while in Admiralty damages are 
divided in some proportion. 

Vokriti non Jt is to be observed that damage may result to the plaintiff 
jit tnjuria doing something which, though not negligent, is the 

cause of the damage in the sense that the damage would not 
have happened if that act had not intervened between the 
defendant’s negligence and the damage (u). Whether the 
plaintiff can in such circumstances recover depends upon the 
application of the maxim volenti non Jit injuria, and this 
question, which is different from that of contributory ncg- 


Contnbutory 
negligence 
of the 
plaintiff’s 
servant 


The exploded 
“ doctrine of 
identifica¬ 
tion ” 


ligence, is discussed in Articles 79 and 130, post. 

When the plaintiff's servant is guilty of contributory 
negligence, the plaintiff is in the same position as if he had 
been guilty of that negligence himself, for a master is respon¬ 
sible for the acts of his servant acting within the scope of his 
service (a). At one time this principle was carried further by 
virtue of the so-called doctrine of identification.” Thus, 
if a passenger in an onmibus (6) or a train (c) were injured 
in a collision which was brought about by the combined 
negligence of the driver of the bus or train and some third 
person, it was held that the passenger was so far ‘‘ identified ” 
with the driver that he was precluded from recovering from 
the third person, though the driver was in no sense of the 
term his servant. This doctrine was exploded by the case 


(r) The Bywell Castle (1879), 4 P, D. 219 ; 36 Digest 118, 791. 

(s) See Lord Birkenhead’s speech in Admiralty Comrs. v. The 
Volute, [1922] 1 A. C. 129, at pp. 136 el seq .; 41 Digest 780, 6417. 

{t) Ibid .; Swadling v. Cooper, [1931] A. C. 1 ; Digest Supp. 

(w) See, for instance, Brandon v. Osborne Oarrett dh Co., [1924] 
1 K. B. 648 ; 36 Digest 119, 793 ; Haynes v. Harwood, [1936] 1 K. B. 
146 ; Digest Supp., which cases are dealt with in Article 130. 

(а) See Article 122, post. 

(б) Thorogood v. Bryan (1849), 8 C. B. 116. 

(c) Armstrong v. Lancashire and Yorkshire Rail. Co. (1876), L. R. 
10 Ex. 47 ; 36 Digest 121, 806. 
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of Mills V. Armstrong, The Bernina (d)y in which the fallacy Art. 76 

underlying it is exposed. Similarly an infant or other person - 

incapable of looking after himself is not precluded from 
recovering, when injured by the negligence of the defendant, 
merely because the person in whose charge he was placed was 
guilty of contributory negligence (e). 

Where the plaintiff is a child of tender years, it is not Contributory 
necessarily a good defence to an action of negligence to prove 
that he himself contributed to his injury. In one case the 
defendant negligently left a cart unattended in the street, /^urdtn * 

The plaintiff, a boy of seven, climbed into the cart to play, 
another boy led on the horse, and the plaintiff fell and was 
hurt. If he had been a grown man it would have been a 
good defence that the proximate cause of the accident was his 
own wrongdoing, but the court held that as much care cannot 
be expected of a boy as of a grown person and the act of the 
plaintiff, considering his age, was not such as to disentitle 
him from recovering (/). This case and the later authorities 
show that what would amount to contributory negligence in 
a grown-up person, may not be so in a child of tender years (g). 

At the same time, a child is credited with some sense and 
may therefore be guilty of contributory negligence if he does 
not take that care of himself which is to be expected of a child 
of his age—for instance, if a boy of five m broad daylight runs 
into an obvious obstruction on the pavement in a street {h) — 
or does things which he is old enough to know to be naughty 
or dangerous (i). 

(d) (1888), 13 App. Cas. 1 ; 36 Digest 121, 807, 

(e) Oliver v. Birmingham ami Midland Motor Omnibiw Co., 11933] 

1 K. 13. 35; Digest ^upp. Tlio couit in this ease considered that 
]Vaite V. North Eastern Rail. Co, (1859), E. B. & E. 728; 36 Dlge^t 
72, i71 (where it was held by the Exchequer Chamber that the plaintiff, 
a child in charge of his grandmother, who had been injured by the 
negligence of the defendants when on one of their stations, could not 
recover as the accident was in part due to the negligence of the grand¬ 
mother), was based upon the doctrine of identification, and must 
therefore be taken to have been overruled by The Bernina, supra, 

if) Lynch v. Nurdin (1841), 1 Q. B. 29 ; 36 Digest 24, 118. 

({/) Per Kelly, C.B., Lay v. Midland Rail, Co. (1875), 34 L. T. 30; 

36 Digest 71, 468. See also Harrold v. Walney, [1898] 2 Q. B. 320 ; 

36 Digest 69, 443 ; Jeivson v. Qaiti (1886), 2 T. L. R. 441 ; 36 Digest 
70, 447 ; and cf. Article 72, pp. 168-169, ante. 

(h) Planiza v. Glastgow Corporation, [1910] S. C. 786; 36 Digest71, .9. 

{%) See Abbott v. Macfie (1863), 2 H. & C. 744 ; 36 Digest 72, 470, 
in which case a child of seven pulled down upon himself a cellar flap 
which the defendant had negligently left leaning against a wall, and 
was held disentitled to recover. 



192 
Art. 77 


Hcs ipsa 

loquitur 


Illustrations 

Runaway 

horse 

Manzoni v. 
Douglas 


NEGLIGENCE 

Akt. 77.—Onus of Proof. Res ipsa loquitur 

(1) The onus of proving negligence is on the 
plaintiff (j); and that of proving contributory 
negligence on the defendant (k). 

(2) But where a thing is solely under tlie 
management of the defendant or his servants, 
and the accident is such as, in the ordinary 
course of events, does not happen if those having 
the management of such things use proper care, 
the accident itself affords primd facie evidence of 
neghgence (Z). 

: (1) Thus, where a horse of the defendant suddenly bolted 

without any explainable cause, and, swerving on to tlio 
footpath, collided with and injured the plaintiff, it was 
held that although the presence of tlie horse on the foot¬ 
path without any explanation might be evidence of 
negligence, yet, as the plaintiff’s own witnesses had 
explained that fact by proving that the horse had bolted 
and got out of control, the plaintiff had not produced 
any evidence of negligence sufficient to entitle hun to 
recover. For it is no negligence to drive a horse along 
a public street, and horses will occasionally run away 
without any negligence of the driver (m). 

ij) 8ee. for instance, Glasgow Corporation v. Muir, [1943J A t' 148 ; 
[1943J 2 All E. R 44, where the plaintiff failed (amongst other reu.soiifl) 
because ho left unoxplametl what was the cause of the accident I’liere 
may be statutory exceptions to this rule. 8eo, for example, 
Articles 17-20 of the Schedule to the Carriage by Air Act, 1932 (25 
Halsbury’s Statutes 872) As to the position where the onus of dis¬ 
proving negligence is thus cast on the defendant, see Winnipeg Electric 
Co. V. Oeel, [1932] A. C. 690 ; Digest Supp. 

{k) Dublin, Wicklow, etc., Rail. Co. v. Slattery (1878), 3 App. Cas. 
1155, at p. 1169 ; 36 Digest 74, 482. The defendant may prove con¬ 
tributory negligence out of the mouth of the plaintiff or his witnesses ; 
Swadling v. Cooper, [1931] A. C. 1, per Lord Hailsham, L.C., at p. 8 ; 
Digest Supp. 

(l) Scott V. London Dock Co. (1865), 3 H. & C. 696 ; 36 Digest 91, 
601; Byrne v. Boodle (1863), 2 H. & C. 722 ; 36 Digest 51, 315 ; 
Kearney v. London and Brighton Ry. (1871), L. R. 6 Q. B. 759 , 36 
Digest 91, 603 \ Halliwell v. Venables (1930), 143 L. T. 215; Digest 
Supp.; Langham v. Governors of Wellingborough School (1932), 147 
L. T. 91 ; Digest Supp. 

(m) Manzoni v. Douglas (1880), 6 Q. B. D. 145 ; 36 Digest 87, 575 ; 
following Hammock v. White (1862), 11 C. B. N. S. 588 ; 36 Digest 
89, 590. Contrast Ellor v. Selfndge db Co. (1930), 46 T. L. R. 236 ; 
Digest Supp (unexplained presence of motor lorry on the pavement); 
Laurie v. Raglan Building Co , Ltd., [1942] 1 K. B. 152 ; [1941] 3 All 
E. R. 332 (part of vehicle overhanging and sweeping across pavement) ; 
Cf. Article 4. 
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(2) But if a horse is left unattended in tlie street and bolts, 

there is evidence of negligence (n). 

(3) So, also, the mere fact of a motor omnibus skidding on a 

greasy road is no evidence of negligence, for it is well 
known that roads are often greasy and that motor omni¬ 
buses, however well constructed and designed, have a 
tendency to skid on slippery roads (o). 

(4) So where the body of a dead man was found on the de¬ 

fendant’s railway near a level crossing, the man having 
been killed by a train wliich bore the usual head-lights 
but did not whistle, it was held, in an action by the 
widow, that there was no evidence of negligence on the 
defendants’ part. For, as Lord Halsbury said: 
“ One may surmise, and it is but surmise and not evidence, 
that the unfortunate man was knocked down by a passing 
tram while on the level crossing ; but assuming m the 
plamtihf’s favour that fact to Ix' established, is there 
anything to show that the tram ran over the man rather 
than that the man ran agamst the train ? ” (p). 

(5) On the other hand, whore a fierson was walking in a piibho 

street and a barrel of flour fell upon him from a wmdow 
of the defendant’s house, it was held siiflicient pnma 
facie evidence of negligence to cast on the defendant the 
onus of proving that the accident w’as not attributable 
to his want of care. For barrels do not usually fall out 
of windows in the absence of want of care {q). 

(6) And when a railway tram was thrown off the line whereby 

the plaintiff (a passenger) was mjured, and it appeared 
that the engine, the coaches and the line all belonged to 
the same company, it was held that there was a pnma 
facie case of negligence, as trains do not run off the line 
imless there is something wrong with the hue, or the 
train, or the running of the train (r). 


Art. 77 


Oayler v. 
Davies 

Skidding 

omnibus 

Wing V. 

L. Q. 0. C, 
Accident 
capable of 
two explana¬ 
tions 

Wakehn v. 
L. S. W. 
Rail. Co. 


Accident 
primd facie 
due to 
negligence 

Byrne v. 
Boodle 


Carpue v. 
London d? 
Brighton 
Rad. Co. 


(n) Gayler v. Danes, |1924] 2 K. B. 75 ; Digest Supp. ; Haynes v. 
Harwood, [1935J 1 K. B. 146; Digest Supp. Compare Parker v. 
Miller (1926), 42 T. L, K. 408; 36 Digest 64, 415 (motor car left 
unattended and runnmg down hill of its own accord). 

(o) Wmg V. London General Omnibus Co,, [1909] 2 K. B. 652 ; 
36 Digest 89, 594 , cf. Browne v. De Luxe Car Bennees, [1941] I K. B. 
549 ; [1941] 1 All E. K. 383. Contrast Ltjfen v. Watson (1939), 161 
L. T. 351 ; Digest Supp 

(p) Wakehn v. Loridon and South Western Rad. Co. (1886), 12 App. 
Cas. 41, at p. 45; 30 Digest 7, 4. Contrast Jones v. Great Western Rad. 
Co. (1930), 144 L. T. 194 ; Digest Supp. See also Davey v. London and 
South Western Rail. Co. (1883), 12 Q. B. D. 70; 36 Digest 114, 759. 

(q) Byrne v. Boodle (1863), 2 H. & C. 722; 36 Digest 51, 315 ; 
Kearney v. London and Brighton Ry. (1871), L. R.'6 Q. B. 759 ; 36 
Digest 91, 603 ; Scott v. London Dock Co. (1865), 3 H. & C. 596 ; 36 
Digest 91, 601. 

(r) Carpue v. London and Brighton Rail. Co. (1844), 6 Q. B. 747 ; 
8 Digest 92, 625; cf. Foshroke-Hobbes v. Airwork, Ltd., [1937] 1 All 
E. R. 108 ; Digest Supp. (accident to aircraft). 

U.T. 


13 
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Bailees 

Res ipsa 
loquitur 


(7) Similarly, if goods are lost or damaged when in the custody 
of a bailee, the burden is upon him to prove that the loss 
or damage was not due to want of reasonable care on his 
part ( 5 ). 

The doctrine of ''res ipsa loquitur ” is ‘‘ but a branch of a 
larger rule, namely that where the proved facts render it 
reasonably probable, in the absence of explanation, that 
there was negligence on the part of the defendant and 
that the damage was caused by that negligence, it is for 
the jury, the tribunal of fact, to say whether the case is or is 
not established. If, in the ordinary course, the odds ... in 
the inferences that may be drawn from the facts proved are 
decidedly in favour of negligence on the part of the defendant 
as the explanation of what occurred, then there is sufficient 
evidence ; but if it is in the ordinary course just as likely 
that the event happened without negligence as it is that it 
happened with and in consequence of negligence, then there 
is no evidence to go to the jury, and the defendant is not 
called upon to run the risk by his answer, or possibly by some 
slip on the part of a careless witness, of providing evidence 
which the plaintiff has himself been unable to find ” (/). 


Art. 78.— Duties of Judge and Jury 

Whether there is any evidence to be left to 
the jury from which negligence causing the 
injury complained of may be reasonably inferred, 
is a question for the judge. 

It is for the jury to say whether, and how far, 
the evidence is to be believed, and whether, in 

{s) Phipps v. New Claridges Hold, Ltd. (1905), 22 T. L. R. 49; 
3 Digest 63, 65; Bullen v. Swan Electric Engraving Co. (1907), 23 
T. L. R. 258, at p 2.59 , 3 Digest 63, 67 ; Brook's Wharf and Bull 
Wharf, Ltd. v. Goodman Bros , (1937J 1 K. B. 534, at p 538 ; [1936] 
3 All E. R.’696, at p. 701 ; Digest Supp. 

{t) Langham v. Governors of Wdhnghorovgh School (1932), 147 L. T- 
91, at p. 95, per Greer, L.J. ; Digest Supp. In this case the plaintiff, 
a school boy, was injured by a follow pupil hitting a golf ball into his 
eye, and claimed damages on the groimd that the headmaster had not 
exercised proper supervision. No evidence was given as to the super¬ 
vision, and the plaintiff relied on the doctrine of res ipsa loquitur, 
but it was held that it did not apply. Cf. Youngman v. Pirelli General 
Cable Works, Ltd., [1940] IK B 1 ; Digest Supp., and Easson v. 
London North Eastern Rail Co., [1944] K, B. 421 ; [1944] 2 All E, R. 
425, where a boy fell through a door on the off-side of the corridor in 
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fact, there was negligence which was the effective Art. 78 
cause of the damage (u). - 

Explanation.— The judge should not leave the case to the 
jury merely because there is a saniilki of evidence, but should 
rather decide whether there is any evidence from which 
negligence may be reasonably inferred, and then leave it 
to the jury to find whether upon that evidence negligence 
ought to be inferred (a). 


Art. 79 .—Volenti non fit Injuria 

(1) In an action of negligence it is a good 
defence that the jilaintiff, with full knowledge 
and appreciation of the risk of danger from the 
defendant’s neghgence, voluntarily accepted 
the risk and exposed himself to the danger (b). 

(2) It is a question of fact, not of law, whether 
the plaintiff voluntarily incurred the risk, and 
the burden of jiroof is on the defendant (c). 

Explanation. —This rule must be applied with caution. 
The ma.xim is volenti not scienti non Jit injuria. It does 

tin express trtun, and there was no evideneo how it came to ho opened . 
and as Ooddakd, L J said " it i.s irnpo.ssible to say that the doors of 
an express train travelling from Kdinbuigh to London are continuously 
under the sole control of the laihvay company in the sense in which it is 
necessary that they should bo for the doctrine of res loquitur, or a 
doctrine analogous to it, to apply/' It is sometiinos dilHcult to say 
whether tlio doctrine of ic.s ip.sd loquilui apjihes or not seo Mahon v. 
(),sbonic, 1 lOlhlJ 2 K. IL 11 ; [11)39] I All K K. oM) 

(u) Mctropolitayi Rad. i'o. v. Jacksoti (1877), 3 App. Cas. 193, 
30 Digest 20, 134 ; Toronto Rail. i'o. v. King, [1908] A. C. 260 ; 16 
Digest 145, 442. 

(a) Melropohtan Rail. Co. v. Jacksoti (1877), 3 App. Cas. 193, at 
p. 197 ; 36 Digest 26, 134. 

(b) Membery v. Great Western Rati. Co. (1889), 14 App. Cas. 179; 
36 Digest 93, 613 ; iSmith v. Baker dc Sons, [ 1891] A. C. 325 ; 36 Digest 
95, 633 ; Flynn v. Irish Sugar Manufacturing Co.] [1928] Ir. K. 525 ; 
Digest Supp. ; Cutler v. United Dairies Co., [1933] 2 K. B. 297 ; Digest 
Supp. Cf. Article 11. 

(c) Williams V. Birmingham Battery Co., [1899] 2 Q. B. 338; 36 
Digest 135, 899; Letang v. Ottawa Electric Rail. Co., [1926] A. C. 725 ; 
Digest Supp. ; Darin v. HarnxUon, [1939] 1 K. B. 509, at p. 515 ; [1939] 
1 All K. R. 59, at p. 62 ; Digest Supp. ; Bowaier v. Rowley Regie 
Corporation, [1944] K. B. 476 ; [1944] 1 All E. R. 466. 
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Situations 
of alternative 
danger 


Novus actus 
inter vemem 


Illustrations; 

Jorm V. 
Boyce 


NEGIJGEISCE 

not mean that whenever a person knows there is a risk of 
being injured by another’s negligence whilst doing some¬ 
thing, he is incapable of recovering in an action if, neverthe¬ 
less, he does the thing with knowledge of that risk. If it 
were so, no one could ever bring an action for damage resulting 
from an accident to a train in which he was travelling, or 
even for being run over in the street. For everyone who 
travels by train or walks in the streets knows he runs a 
certain amount of risk in so doing. It is doubtful, indeed, 
whether the maxim applies at all where the act of the plaintiff 
precedes and is claimed, as it were, to hcense in advance the 
subsequent act of negligence of the defendant. But where a 
dangerous position has already been brought about by the 
defendant and the plaintiff knowing of a risk, attaching to it, 
voluntarily accepts that risk and takes it upon himself, 
the rule applies. For instance, if a man, seeing an express 
train coming along a hne approaching a level crossing, chooses 
to cross the line in front of it, taking the chance of getting 
across in time, the rule would apply, even though the driver 
has neghgently omitted to sound the whistle as he approaches 
Again, the rule does not apply where one person is put 
by another in a situation of alternative danger, that is to 
say, one in which he will be in danger if he sits still and in 
danger if he tries to escape. In such a case any injury 
he may sustain in taking the course which he thinks best 
in the circumstances, will be regarded as the consequence 
of his being wrongfully put in that situation and not of his 
own voluntary act {d). 

And the maxim does not always apply even where a man 
is injured in his efforts to save a third person from a situation 
of danger brought about by the negligence of the defendant. 
This aspect of the question is more fully dealt with in Article 
130, post (e). 

(1) In an action against a coach proprietor for so negligently 
driving his coach that the plaintiff, a passenger, was 
obliged to jump off the coach, whereby he broke his leg. 
Lord Ellenbokough said : “To enable the plaintiff to 
sustain the action it is not necessary that he should have 
been thrown off the coach. It is sufficient if he was 

{d) Per Montagu Smith, J., in Adams v. Lancashire and York- 
shire Hail Co. {\m% L. R. 4 C. P. 739, at p. 742; 36 Digest 119, 795\ 
The George and Richard (1871), L. R. 3 A. & E. 466 ; 36 Digest 29, 
158. See, further, Article 76, ante. , 

(e) Cf. p. 189, ante. 
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placed by the misconduct of the defendant m siicli a Art. 79 

situation as obliged him to adopt the alternative of a - 

dangerous leap or to remain at certain peril; if that 
position was occasioned by the default of the defendant, 
the action may be supported ” (/). 

(2) The application of the rule has arisen chiefly in questions Yarmouth 

1 )6tween employers and workmen, and in a case of this v. Fraiice 
kind (under the Employers’ Liability Act (g)), Lord 
Esher, M.R., stated the rule in the following worrls : 

‘‘ It seems to mo to amount to this, that mere knowledge 
of the danger will not do ; there must be an assent on the 
part of the workman to accc^pt the nsk with a full appre¬ 
ciation of its extent, to bring the workman within the 
maxim volenti non fit injuria. If so, that is a question of 
fact ” (h). And Lindley, L.J., added : “ A workman 
who never m fact engaged to incur a particular danger, 
but wlio finds himself exposed to it, and complauis of it, 
cannot, in my opinion, be held as a matter of law to have 
impliedly agreed to incur that danger, or to have volun¬ 
tarily incuired it, because he does not refuse to face it. 

... If nothing more is proved than that the workman 
saw the danger, and reported it, but on being told to go 
on went on as before, in order to avoid dismissal, a 
jury may, m my opinion, properly find that he had not 
agreed to take the risk, and had not acted voluntarily 
in the sense of having taken the risk upon liimself. 

Fear of dismissal, rather than voluntary action, might 
properly be inferred ” (i). 

(3) So, too, when a workman, engaged in an employment not Smith v. 

• in itself dangerous, is exposed to danger arising Irom an Baker d: 

operation in another department over which he has no Bons 
control, the mere fact that he undertakes or continues 
in such employment with full knowledge and under¬ 
standing of the danger is not conclusive to show that he 
has voluntarily accepted the risk (j). 

(4) The plaintiff carter employed by the defendants to collect Bmmter v. 
road sweepings, was ordered by the foreman to take out Bowley 

a horse, which to tlie knowledge of both, was liable to 
__ ( orpora I ton 

(/) Jones v. Boyce (1816), 1 Stark. 493 ; 36 Digest 17, 79. The Bywell 
Castle {ISIQ), 4 P. D. 219; 36 Digest 118, 791. Stoomvaart Maaischappy 
Nederland v. Peninsular and Oriental Steam Navigation Co. (1880), 5 
App. Cas. 876 ; 36 Digest 17, 77. 

(g) 11 Halsbury’s Statutes 499. See Article 128, post. 

[h) Yarmouth v. Prance (1887), 19 Q. B. D. 647, at p. 657; 36 
Digest 82, 548 ; and see Williams v. Birmingham Battery Co., [1899] 

2 Q. B. 338; 36 Digest 136, 899; Monaghan v. W. H. Rhodes dh 
Son, [1920] 1 K. B. 487, at pp. 498-499 ; 34 Digest 205, 1682. 

(i) Yarmouth v. France, supra, and see Abbott v. Isham, 11920] 90 
L. J. K. B. 309 ; 36 Digest 93, 620; Baker v. James, [1921] 2 K. B. 

674 ; 36 Digest 97, 547. 

[j) Smith V. Baker d: Sons, [1891] A. C. 326 ; 36 Digest 96, 633. 
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Dann v. 
Hamilton 


[mU. T\\o ciirtor })rotost(xl, hut ultiniaMy o1k\V(hI tlu, 
onk‘r. Latt'r the horso did in fact holt, aiid the i)laintin' 
\wks m consiHinenre injuivd. Ihid, that tho (hfondantH 
were neglip^ent in not supplying a horso safe and suitahl,, 
for tho w’ork whicli tho plaintliT was oniployed to do, and 
the inaxirti volentf uon fit nijuna did not apply, that 
iimxim, said Goddard, L.J., “ is ono w'hioh in tho case of 
master and servant is to be applied wdih extreme caution. 
Indeed I would say that it can hardly ever ho applicable 
where the act to which the .servant is said to bo volens 
arises out of his ordinary duty, unless tho w^ork for which 
he IS engaged is one in which danger is necessarily 
involved,” such as a wmrker m an explosive factory or a 
horse-breaker. “ A man, however, whoso occupation is 
not one of a nature inherently dangerous but who is 
asked or required to undertake a risky operation is in a 
different })osition. ... It is not enougli to sliow' that 
wdiether under protest or not, ho obeyed an order or 
complied w'lth a request w’hich he might liavo declined as 
ono winch he was not bound to obey or to comply with. 
It must be .showm that ho agreed tliat wliat risk there w^as 
sliould he on him,” as for instance where he is })aid 
“ danger money ” {k). 

(5) Tho plaintiff voluntarily chose to travel by a car driven by 
the defendant who was to the knowledge of the plaintiff 
under the influence of drink. Owing to his condition, an 
accident occured which caused injuries to the plaintiff. 
It was held that the maxim did not apply, oven though 
the plaintiff knew that the risk of accident was greatly 
increased (1). ^ 

The defence of volenti non fit injuria must be distinguished 
from that of contributory negligence. The latter pre¬ 
supposes that there has been in the first instance a breach 
of duty on the part of the defendant to the plaintiff ; while 
the former implies that there has been no breach of duty on 
the part of the defendant, for by reason of the plaintiff 
having accepted the risk, or been willing to encounter it and 
at his own expense bear the consequences, the defendant 
does not owe him the duty, which he might otherwise have 
owed him, of protecting him against it (m). 


{k) Bowater v. Rowley Regia Corporation^ [1944] K. B. 476, at 
pp. 480, 481 ; [1944] 1 All E. R. 46.5, at pp. 466, 467. It is doubtful 
whether Woodley v. Metropolitan District Rail, Co. (1877), 2 Ex. D. 387, 
decided before the distinction between volenti and scienti was so well 
established as it is now, can be relied on as an authority. 

d) Dann v. Hamilton, [1939] 1 K. B. 609 ; [1939] 1 All E. K. 59 ; 
Digest Supp. 

(m) See the judgment of Bowen, L.J., in Thomas v. Qnartermame 
(T887), 18 Q. B. D. 685, at pp. 697 et seq. ; 36 Digest 8, 10. 
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Art. 80. -When a Breach of a Statutory Duty 
is actionable as a Tort 

(1) When a statute creates a duty, the question 
whether a pei'son aggrieved by the breach of that 
duty has a rigid of action for damages depends 
on the construction of tlte Act and tlie circum¬ 
stances in which it was made and to which it 
relates (a). 

(2) When a statute creates a duty for the 
benefit of the public visually an action for 
damages at the suit of an individual does not lie, 
even if the .statute provides no specific remedy 
for the breach (i»), and when it does provide a 
specific remedy, that remedy, generally speaking, 
must be pursued and excludes all other remedies. 
But the duty created may be both for the benefit 
of the public and of an individual (c). 

(3) When a statute creates a duty for the 

benefit of an individual or a class, and does 

(a) Phillips V. Britannia Hygienic Laundry ("o.. Ltd , [1923j 2 K. B. 
832, at p. 841, per Atkin, L.J. ; 36 Digest 01, 3S5. 

(b) Clegg, Parkinson db C'o. v. Earbif Gas Co,, [1896] 1 Q. B. 592, 
at p. 695, per Wills, J. ; 42 Digest 763, 1776. 

(c) Phillips V. Britannia Hygienic Laundry Co., Ltd., supra, at p. 
841 
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not provide any special remedy, an action for 
damages lies for the breach of the duty (d). 

(4) If the statute which creates the duty 
provides a special remedy for .enforcing it, the 
party injured cannot as a rule bring an action 
for damages, but must avail himself of the 
specified remedy (e); but he may have an 
injunction unless the statute expressly excludes 
that remedy (/), and may even in certain cases 
maintain an action for damages (gr). 

(5) In any event the injury in respect of which 
the action is brought must be of the same kind 
as that which the statute was intended to pre¬ 
vent (A). 

Explanation.— It must be observed that the above rules 
only apply to cases in which the statute creates a duty, for 
when it afihrms an existing common law duty and merely 
provides a special remedy for its breach, the party injured 
may pursue either the common law or the statutory remedy, 
unless the statute expressly, or by necessary implication, 
excludes the common law remedy (t). 

Where the statute creates a duty, or, what is the same 
thing, creates a right, it may do so on behalf of the State, 
or in other words the public generally, or on behalf of in¬ 
dividuals or a class of individuals, or on behalf of the public 


{d) Wolverhampton New Waterworks Co. v. Hawkesford (1859), 6 
C. B. N. S. 336, at p. 366 ; 42 Digest 762, 1768 ; Fowler v. Kibble, 
[1922] 1 Ch. 487, at p. 493 ; Dawson dh Co. v. Binyley U. D. C., [1911] 
2 K. B. 149, at p. 169, per Kennedy, L.J. ; 42 Digest 763, 1772. 

(e) Pasmore v. Oswaldtwistlc U. D. C., [1898] A. C. 387, at p. 394, 
per Lord Halsbuby, L.C. ; 42 Digest 752, 1758 ; Phillips v. Bntannia 
Hygienic Laundry Co., Ltd., [1923] 2 K. B. 832 ; 42 Digest 870, 197. 

(J) Stevens v. Chown ; Stevens v. Clark^ [1901] 1 Ch. 894 ; 42 Digest 
748, 1723; approved in Fraser v. Fear (1912), 107 L. T. 423; 28 
Digest 370, 49. 

[g] Pasmore v. Oswaldtwistle U. D. 0., supra, at p. 397, per Lord 
Maonaohten. 

{h) Corns v. Scott (1874), L. R. 9 Ex. 126 ; 42 Digest 769, 1853. 

{i) Wolverhampton New Waterworks Co. v. Hawkesford (1869), 
supra: Whittaker v. L. C. C., [1916] 2 K. B. 676 ; 43 Digest 351, 
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generally and of individuals : and which of these things it Art. 80 
does must depend upon the construction of the statute. - 

Under many Acts of Parliament, local authorities and Duties 
other public bodies have imposed on them duties for the 
benefit of the public generally, and a breach of the duty, of the public 
though it may affect an individual specially, is liable to 
affect the public at large or all the persons in a district. Such 
duties are those imposed on sanitary authorities to provide 
proper systems of sewers, and on gas and water compames ' 
to provide gas and water sufficient m quantity and quality. 

If an individual suffers by breach of these duties, he cannot 
generally take proceedings in tort, but must proceed by 
mandamus, indictment, or other remedies of a penal nature : 
and in particular, where the statute enacts specific remedies, 
those remedies are to be followed. No right of action arises 
by implication to any person who suffers no more injury 
from breach of such public duty than the rest of the public, 
but where an individual suffers specially from the breach of a 
duty created in favour of the public generally, it is a question 
of construction of the statute whether a remedy by action 
for individual injury lies within the scope of the statute. 

(1) A sanitary authority m London failed to perform the duty Illustnitiona: 

imposed upon thorn by s. 29 of the Public Health (London) Saunders v. 
Act, 1891 (k), of removmg street refuse (includmg snow) Holbom 
from the streets. The plaintiff suffered injury by a fall khstnet 
caused by snow, which the sanitary authority had o/ 
neglected to remove. It was held that he Imd no cause of 
action (/). 

(2) In pursuance of s. 6 of the Locomotives on Highways Phtlltps v. 

Act, 1896 (m), regulations wem made which p vided ^ntonnia 
(inter aha)-. “A motor-car and all the fittmgs thereof 
shall be in such a condition as not to cause or be likel} 'o 
cause a danger to any pei'son on the motor-car or on 
any highway,” and by s. 7 of the Act a breach of any 
regulation made under it is punishable on summary 
conviction by a fine not exceeding £10. The defendants 
were drivmg a motor lorry along the highway. Owing 
to a defective axle a wheel of the lorry came off, ran 
along the road and struck and damaged the plaintiff’s 
van. The defendants were in no way neghgent, but the 
plaintiff claimed that he was entitled to recover damages 
by reason of the broach of the regulation. It was held 

(k) 11 Halsbury’s Statutes 1044. 

(/) Saunders v. The Holbom District Board of Works, [1896] 1 Q. B. 

64 ; 42 Digest 762, 1756. 

(m) 19 Halsbury’s Statutes 66. 
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that his action failed, as the statute created a public duty 
only, to bo enforced by the penalty imposed for the breach 
of it, and was not passed for the benefit of individuals (n). 

(3) In broach of s. 35 (1) of the Road Traffic Act, 1930 (o), 
the defendant allowed his motor-car to be used by a 
person who was not insured against third party risks. 
That person injured the plaintiff by his negligent driving, 
and was not in a position to pay damages. S. 35 (2) 
of the Act imposes heavy penalties for the breach of 
s. 35 (1). It was held, nevertheless, that the plaintiff had 
a right of action against the defendant for damages for the 
breach of the statutory tluty and that the damages claimed 
for the personal injury sustained were not too remote {p). 
Section 35 (1) was enacted for the benefit of third parties. 

Where the duty created is not a public duty so much as a 
duty for the benefit of individuals, or a class of individuals, 
it is less difficult to give effect to the view that the legislature 
intended the aggrieved individual to have a right of action for 
damages caused by the breach of the obligation, and when 
the statute is silent as to the remedy, jyrimd facie an injured 
individual may bring an action for what is conveniently 
called statutory negligence. But where, as is usually the 
case, the statute provides sanctions for a breach of its pro¬ 
visions, such as the imposition of penalties which may or 
may not be given in whole or in part to the injured person, 
the matter is not so clear, and again the question must depend 
upon the construction of the Act. 

The courts have found no difficulty in saying that under 
the Acts relating to factories or to coal mines, breaches of 
the provisions made for the protection of the workmen 
therein employed are actionable at the suit of workmen who 
are injured in consequence, even though heavy penalties are 
specifically provided by the statutes for the breaches of such 
provisions (y), but in other cases it has been held that the 

(n) Phillips V. Britannia Hyipenic Laundry Co., Ltd., [1923J 2 K. B. 
832 ; 36 Digest 61, 385. 

(o) 23 Halsbury’s Statutes 636. 

(p) Monk v. Warbey, [1935) 1 K. B. 75 ; Digest Supp. Contrast 
Daniels v. Vaux, [1938] 2 K. B. 203 ; [1938] 2 All E. R. 271 ; Digest 
Supp., where the negligent driver could have satisfied the judgment, 
if he had been sued: Goodbarne v. Buck, [1940] 1 K. B. 771 ; |1940| 
1 All E, R. 613 ; Digest Supp. 

{q) Groves v. Lord Wimborne, [1898] 2 Q. B. 402; 42 Digest 759, 
1858 (fencmg of machinery); Britannic Merthyr Coal Co., Ltd. v. 
Damd, [1910] A. C. 74; 34 Digest 219,157^; Butler Fife Coal Co., Ltd., 
[1912] A. C. 149; 34 Digest 218, 1809; Lochgelly Iron db Coal Co., Ltd. v. 
M'Mullan, [1934] A. C. 1 ; Digest Supp ; Yelland v. Powell Dujfryn 
Coal Co., [1941] 1 K. B. 154; [1941] 1 All E. R. 278 (coal mines). 
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only way of enforcing the statute is to pursue the remedies Art. 80 

provided by it. This is particularly the case where under- - 

takers are empowered by statute to supply such things as 
gas and water, and certain duties are imposed upon them, 
for here there is something in the nature of a parliamentary 
bargain, and it is not likely that besides consenting to the 
prescribed penalties for a breach of these duties, the under¬ 
takers would consent to be sued for damages by an individual 
for any breach of them (r). 

(4) A waterworks company was empow^ered by Act of Parlia- UlustratioiiH : 

mciit to supply water to a cc^rtam district, and among the y 

duties imposed upon it w,i^ the dut\ to maintain a certain Xewcaslle 
pressure in its pi[>es, to wlucli tireplugs were attached, Waterworks 
and failure to do so was declared to be an offence for Co. 
which penalties were imj)i>se«L I'he (‘(impany failed m 
this duty With the result that there was not siifhcient 
water to extinguish a tire which broke out in the plaintiff’s 
jiremises, and m consoipieiiee they were destroyed. It was 
iield, however, that the plaintiff’had no cause of action (s). 

(5) A sea captain in breach of the recjuin'ments of the Merchant Vallaiice v. 

Shipping Act, 1854, refused to give a seaman his certificate Falle 
of discharge. The Act jirovided tor such a retusal a 
penalty of £10, the whole or any part of which might lx‘ 
paid to the aggrieved seaman by way of compensation. 

The seaman brought an action against the captam for 
his breach of duty in refusing the certificate, but it was 
ludd that the remedy provaled by the statute was the 
only one open to him, and his action for damages failed (0. 

In any view of the matter, however, when the damage Injury of a 
complained of by reason of the breach of a statutory duty is ^"nteniplated 
of such a nature as was not contemplated at all by the datute by the 
and as to which it was not intended to confer any benefit on ^^tatute 
the party aggrieved, no action can be founded on the negi }ct 
to perform the duty. 

(0) Under the provisions of tlie Contagious Diseases (Animals Illustration ; 
Act, 1869, shipowners were compelled to provide pens Gorris v. 
and foot-holds for cattle on board, but the object of Scott 
this provision was the prevention of the communica¬ 
tion of infectious disease to cattle on sea transit. The 
defendants failed to comply with the provisions of tlie 
statute, as a result of which some cattle belongmg to the 

(r) Atkinson v. Newcastle Waterworks Co. (1877), 2 Ex. Div. 441 ; 

42 Digest 759, 1850 ; Johnston v. Consumers Qas Company of Toronto, 

[1898] A. C. 447 ; 42 Digest 758, 1841. 

(s) Atkinson v. Newcastle Waterworks Co., supra. 

it) Vallance v. Falle (1884), 13 Q. B. D. 109 ; 41 Digest 253, 943. 
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plmiitiffH \ven> wasluui Tlio plainhTT.s 

InKin sued the liefemiimts for tkinages caimcl by thotr 
bauicli of statutory duty, but it mis held that the actum 
failed, tlio rniscliiof resulting in the particular instance 
liouig wholly different from the mischief to prevent 
which tlie provisions of the Act wore designed (u). 

It will be observed that in all the above cases the wrong 
complained of was a failure to carry out the duty imposed by 
statute, and not an act of negligence in carrying it out. In 
the latter case the above considerations have no application, 
and the position is governed by the ordinary rules relating to 
negligence. 

(7) A local authority m pretended performance of its diitie.s 

under s, 66 of the Public Health Act, 1875 (a) (which 
requires every urban authority to maintain fireplugs 
and to place words or marks near to them to denote the 
situation thereof), put up a plate which gave a mis¬ 
leading indication of the position of the fireplug. As a 
result when a fire broke out on the plaintiff’s premises the 
fire brigade was considerably delayed owing to its 
inability to find the exact })osition of tlio fireplug. The 
fire in consequence caused more damage to the plaintiff’s 
premises than it would otherwise have done. It was 
lield that the council were liable for tins damage (5). 

(8) The statutory water undertakers in a certain district failed 

to take proper precautions to detect any leaks which 
might occur in the water pipes, with the result that a 
({uantity of water escaped from one of them into the 
highway and then froze, and a motor-car skidding on the 
ice so caused killed the plaintiff’s husband. It was 
held that the undertakers were liable (c). 

(9) But where a catchment board, who were empowered but 

not obliged to repair damage to sea walls in their district 
adopted an inefficient way of repairing a broach in one 
of the walls, with the result that floods continued to enter 
the plaintiff’s land, but the damage was no greater than 
it would have been if the Board had done nothing at all, 
it was held that the Board were not liable (d). 

(u) Corns v. Scott (1874), L. R. 9 Ex. 125 ; 42 Digest 759, JSdJ. 

(а) 13 Halsbury’8 Statutes 663. 

(б) Dawson d; Co. v. Bingley U. D. C., [1911] 2 K. B. 149; 42 
Digest 753, 1772. 

(c) Manchester Corporation v. Markland^ [1936] A. C. 360 ; Digest 
Supp. 

[d] East Suffolk Rivers Catchment Boa/rd v. Kent, [1941] A. C. 74; 
[1940] 4 All E. R. 527 ; Digest Supp. 
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Art. 81.— Absolute Statutory Duties Art. 8i 

(1) Whether the person on whom the perform- 
ance of a duty created by statute is imposed is 
bound to perform it in all events, or is only bound 
to use all reasonable skill, care and diligence to 
perform it (e), is a question depending upon the 
construction of the statute. 

(2) In the former case neither the defence of 
volenti non fit injuria nor of common employ¬ 
ment (/) is open to the person guilty of the breach 
of duty in an action at the suit of a person injured 
thereby: but the defence of contributory negli¬ 
gence is (g). 

Explanation,—] f an absolute duty is imposed by statute, 
the person on whom it is imposed is absolutely liable to 
those for whose benefit it is imposed, and if the things required 
to be done are not done, it will be no answer to say that the 
failure is not owing to any fault or omission on his part. 

Hence he will be liable if he has delegated the performance 
of the duty to a perfectly competent person and the failure 
is due to the fault of that person (A), even if he be a fellow 
workman of the plaintiff (^). Moreover, he cannot defend 
himself by proving that the plaintiff knew that the necessary 
thing had not been done and took the risk (k). But the 
contributory negligence of the plaintiff is a defence, though 
the care to be expected of him w^ill vary with the circumstances. 

“ A different degree of care may well be expected from a 
workman in a factory or a mine from that w^hich nlight be 


(e) See, for instance, Vollness Iron Co., LuL v. ISkarp, [1938J A. C JO; 
[1937J 3 All K. K. 593 ; Digest Supp. 

(/) As to the defence of common employment, see Article 120. 

{g) Caswell v. Powell Duffryn Associated Colheries, Ltd., [1940J 
A. C. 152 ; [1939] 3 All E. R. 722 ; Digest Supp., cf Lewis v. Benye, 
[1940] A. C. 921 ; [1940] 3 All E. K. 299; Digest Supp (breach of 
regulations by plaintiff); Sparks v. Edward Ash, Ltd., [1943] K. B. 
223 ; [1943] 1 All E. R. 1 (contributory negligence of a pedestrian on 
a pedestrian crossing); Proctor v. Johnson and Phillips, Ltd., [1943] 
K. B. 553 ; [1943] 1 All E. R. 565. 

{h) Compare Article 125. 

(i) Yelland v. Powell Duffryn Collieries, ltd., [1941] I K. B. 154; 
[1941] 1 All E. R. 278. See Article 126 on common employment 
where this asjiect of the matter is fully dealt with. 

{k) Wheeler v. New Merton Board Mills, Ltd., [1933] 2 K. B. 609; 
Digest Supp. 
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taken by an ordinary man not exposed continually to the 
noise, strain and manifold risks of factory or mine It is 
not for every risky thing that a workman in a factory may do 
in his familiarity with the machinery that a plaintiff ought to 
be held guilty of contributory negligence ” (i). Even in cases 
where the duty is not absolute, with the result that the person 
on whom it is imposed is only liable if he has been guilty of 
some default, the onus is on him to prove that he has used all 
reasonable diligence to perform the duty (m), including proof 
that where he has delegated the performance to another, that 
other was competent to perform it (n). If he does not dis¬ 
charge this onus, he cannot avail himself of the defence of 
common employment (n). 


Art. 82.—Highway Authorities not Liable 
for Nonfeasance 

A highway authority is not liable for damages 
resulting from mere nonfeasance, ne. for mere 
neglect to perform its statutory duty of repairing 
the highway (o): but is liable for damage re¬ 
sulting from misfeasance, i.e. for dohig something 
which creates a nuisance in the highway. 

Explanation.—Before the present highway authorities 
were created by Act of Parliament, the rule was established 
that a surveyor of highways was not liable for not repairing 
a highway, the proper remedy being indictment of the in- 

(/) Sep Flower v hhbv’ Vale Steel, Iron ami Foal Fo., [ U)3b] A. C. 
206, at p 214 , Digest Supp. ; per Lord Wkigmt citing the judgment 
of Lawrence, J , in that vaso , i^inwell v. Fowdl JJuJJrtpi Follierie.s, 
Ltd , 11040] A. C 152, at p. 166 , [1939J 3 All K. K. 722, at p. 731 , 
Digest Siipp , per Lord Atkin. The speeches of Lord Wright in both 
these eases shoukl be carefully studied. Cf. Murray v. Schwachman, 
Ltd., [1938] 1 K. B. 130 ; [1937] 2 All E. K. 68 ; Digest Supp., in wdiieh 
case the managuig director of the defendants ordered the plaintiff not 
to use a guard to a circular saw, which it was the duty of the defondantH 
to supply and of the plaintiff to ase The plaintiff was in consequenco 
injured, but was hold entitled to recover. 

{7n) Britannic Merthyr Foal Fo., Ltd. v. David, [1910] A. C. 74; 
34 Digest 219, 1816- Black v. Fife Foal Fo., Ltd., [1912] A. C. 149; 
34 Digest 740, 1166. 

(n) Black V. Fije Foal Fo., nupra; JoneR v. Canadian Pacific Bail. 
Fo. (1913), 83 L. J. P. C. 13 ; 34 Digest 219, 1018. 

(o) Fowlry V. Newmarket Local Board, [1892] A. C. 345 ; 26 Digest 
400, 1251. 
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habitants (p). And many recent cases have shown that the Art. 82 

same rule is applied to the statutory bodies to whom the - 

duty of repairing highways has been transferred by statute, 
unless there is anything in the statute to show an intention 
to make them liable for nonfeasance (q). The rule applies 
also to bridges which are highways (r), but not to bridges 
which are not highways (s). Nor does the rule apply to such 
bodies as railway or tramway companies, on whom a duty is 
in many cases imposed by statute to keep the road over a 
bridge, or the setts between the tramlines in repair. In such 
cases the body responsible is liable for non-feasance (t). 

But where a highway authority does something, e.g. Misfeasance 
makes up, alters or diverts a highway and leaves it in a 
dangerous condition owing to its having omitted* to take 
some precaution which, if taken, would have made the 
work safe, it is guilty of misfeasance, it is not possible 
to sever what was omitted or left undone from what wais 
actually done and say that because the accident w^as caused 
bv the omission, therefore it w’as a case of nonfeasance (?/). 

Again, when a highway authority creates an artificial 
work on a highway, they will be liable if that work is a 
nuisance and causes damage to an individual, for the creation 
of a nuisance is misfeasance. And they may also be liable 
if by their negligence they allow it to get out of repair so as 
to become a nuisance, for that is not mere non-repair of the 

ip) Ifu'<sc!l V. Men of Devon (1788), 2 Term Kep. (>07 ; 26 Digest 587, 

27S0 ; M'Kninon v. Denson (1854), 1) J'lx. 609 , 26 Digi^t 588, 27S2 , 

Young v. David (1863), 2 H. k C. 197 , 26 Digest 398, 1241. 

{q) Municipality of Pictou v. (t'eldeit, [1893| A. C 524 , 26 Digest 400, 

1252 ; (hhraltar Sanitary ('onnnnoiionrr.s v. Oifila (1890), 15 App. Cas. 

400, 38 Digest 16, iS6 ; S>idniq Mtniiripal ('ounril v Bourke, (1895) 

A. C^ 433; Maguire v. Liverpool Corporation, [1905) I K. B. 767 ; 

26 Digest 400, 1255. 

(r) Rusfiell v. Min of Devon, note (p), p 205, anti. 

{ft) (iuilfoyle V. Doit of London Authority, [1932) 1 K. 1^. 336 ; Digest 
Siipp. 

[t] Swam V. Southern Rad. Co, [1939] 2 K. B. 560, [1939) 2 All 
K. H. 794 , Digest Siipp. ; Browne v. l)e Luxe Car Sertnexs, [1941] 1 
K. B. 549; [1941J 1 All 1']. K. 383. In this hitter rase the highway 
authority had acquired a tramway undertaking, but had long ceased 
to work it. As tho rads, however, had not been removed, it was held 
that tho corj^oration was slill liable under tho Tramways Act, 1870, to 
repair the setts, and wem responsible for having by mere non-feasance 
allowed them to become dangerous. CT Diake v. Bedfoidshire County 
Council, and Simon v. Islington Borough Council, infra. 

(u) McClelland v. Manchestir Corporation, [1912] I K. B. 118; 

26 Digest 104, 1270 , cf. Drake v. Bedfordshire County Conned, [1944] 

K. B. 620; [1941J 1 All D. K. 633. 
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Illustrations: 

Whyler v. 
Bingham 
B.D.C. 


Thompson v. 

Brighton 

Corporation 


Foreman v. 
Canterbury 
Corporation 


BREACH OF STATUTORY DUTIES 

highway. They cause a nuisance actively by putting the 
thing there, if the thing gets out of repair so as to be a 
nuisance (a). 

Sometimes the same local body is both highway authority 
and sanitary authority, and in their capacity of sanitary 
authority they may put in the highway a manhole or grating 
for sewers. If this thing gets out of repair by reason of their 
negligence (but not otherwise), they are liable (b). But if 
it becomes a nuisance by reason of the surface of the roadway 
getting worn down round it, whilst the thing itself is not out 
of repair, they are not liable. Not as highway authority, 
for their only breach of duty is not repairing; and not as 
sanitary authority, for the thing they have put there is not 
out of repair, and they have been guilty of no negligence (c). 

(1) A highway authority removed a fence which their pi’c- 

(lecessors had erected to protect the public from a 
dangerous ditch. A man drivmg along the road droves 
into the ditch, and was drowned. Removing the fence 
was misfeeisance, and the highway authority was 
liable (d), 

(2) An urban authority lawfully made a manhole in the street. 

The cover was properly made and in good order, but the 
surface of the road was allowed to weai down so that 
the cover projected above the suiface. The plaintiff’s 
horse stumbled over this, and was injured. The only 
breach of duty was not repairing the surface of the road, 
and this was nonfeasance, for which the council was not 
liable (e). 

(3) By the negligence of a person employed by the defendants, 

the highway authority of Canterbury, a heap of stones 
was left by the side of a road without a light. The 


(a) Borough of Bathurst v. Maepherson (1879), 4 App. Cas. 256; 
26 Digest 405, 1274 ; Skilton v. Epsom and Ewell U. IJ. 6'., [1937] 1 
K. B. 125 ; [1936] 2 All E. R. 50; Digest iSiipp. (loose stud, inserted 
in the highway under s. 48 of the Road Traflie Act, 1930 (23 Halsbury’s 
Statutes 646), flying up and injuring plaintiff); Biwon v. Islington 
Borough Council, [1943] K. B. 188 ; [1943] 1 All E. R. 41 (abandoned 
tramway, the council having taken on themselves to remove the 
equipment and to make good the surface of the road and failed to do so. 
This was held equivalent to keepmg the nuisance in situ). 

(b) Lambert v. Lowestoft Corporation, [1901] 1 K. B. 590 ; 26 Digest 
411, 1S16. See ante, Article 10. 

(c) Thompson v. Brighton Corporation, Oliver v. Horsham Local 
Board, [1894] 1 Q. B. 332 ; 24 Digest 400, 1253. 

{d) Whyler v. Bingham Rural District Council, [1901] 1 Q. B. 45; 
26 Digest 389, 1168. 

(e) Thompson v. Brighton Corporation, Oliver v. Horsham Local Board, 
[1894] I Q. B. 332; 26 Digest 400, 1253. 
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plaintiff, driving by in the dark, was upset by it and 
injured. The negligence consisted in putting the heap of 
stones by the roadside, and this was misfeasance for 
which the defendants wore liable (/). 

(4) A road dedicated as a public highway had at the end of it 
an unfenced ravine. The defendants, the highway 
authority, took it over and made it up, but left the ravine 
unfenced. The plaintiff when diiving along the road 
after it had been made up, drove into the ravine. The 
jury found that the roa(l as made up and constructed 
was a danger to persons using it, and that the plaintiff 
had not been guilty of any negligence. Held that the 
defendants had been guilty of misfea-sance and were liable 
to the plaintiff (g). 

In the absence of negligence, however, the authority is not 
liable (A). 


(/) Foreman v. Canterbury Corporation (1871), L. R. 6 Q. B. 214 ; 
26 Digest 408, 1294; Parhnmn v. W cH Riduiy of Yorkshire County 
Council (1922), 20 L. G. R. 308 ; 26 Digest 409, 'l29S. 

ig) McClelland v. Manchester Corporation, [1912] 1 K. B. 118; 
26 Digest 404, 1270; cf. Thompson v. Brofl/ord Corporation, [1915] 
3 K. B. 13; 26 Digest 406, 1278; Nicholson v Southern Rail. Co. and 
Sutton and Cheam Crban District Council, [1935] 1 K. B. 558 ; Digest 
Supp. 

{h) Papworth v, Battersea Council, [1916] 1 K. B. 583; 26 Digest 
412, 1319. 
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Act, 1846 

(Lord 

Campbell’s 

Act) 


STATUTORY LIABILITY FOR CAUSING 
DEATH 

Art. 83.— Actions by Personal Representa¬ 
tives of Persons killed by Tort 

(1) Whenever the death of a person is caused 
by a wrongful act, neglect or default of another 
which would (if death had not ensued) have 
entitled the party injured to maintain an action 
in respect thereof, then the wrongdoer, or, in the 
case of his death, his estate, is liable to an action, 
even if the circumstances amount in law to a 
felony {a), and even if the wi'ongdoer dies at the 
same time as or before the person whose death is 
caused by his wrongful act (h). 

(2) Every such action must be for the bcnelit 
of the wife, husband, parent and child of the 
deceased, and must be brought by and in the 
name of the executor or administrator of the 
deceased person (c). 

(3) Where there is no personal representative, 
or no action is brought by him within six months, 
the action may be brought in the name or names 
of all or any of the persons for whose benefit 
the personal representative could have sued (d). 

{a) Fatal Accidents Act, 1846 (usually called Lord Campbell’s Act) 
(12 Halsbury’s Statutes 335). The wrongdoer’s estate is made liable 
by the Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (6) 
(27 Halsbury’s Statutes 221). If the estate is insolvent, a proof for 
the damages may be lodged in the administration ; 1(6). 

(6) Law Reform Act, 1934, s. 1 (4) (27 Halsbury’s Statutes 221). 

(c) Fatal Accidents Act, 1846, s. 2 (12 Halsbury’s Statutes 336). 

[d) Fatal Accidents Act, 1864, s. 1 (12 Halsbury’s Statutes 337); 
and see Holleran v. Bagnell (1879), 4 L. R. Ir. 740 ; 36 Digest 131, r. 
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(4) In every such action the jury may give Art. 83 
such damages as they may think proportioned to 

the injury resulting from such death to the 
parties respectively for whom and for whose 
benefit such action is brought. The amount 
so recovered, after deducting the costs not 
recovered from tlie defendant, is divided amongst 
the before-mentioned parties (or such of them as 
may be in existence) in such shares as the jury 
by their verdict may direct (e). 

(5) Not more than one action lies for the 
same cause of complaint, and every such action 
must be commenced within one year after the 
death of the deceased (/). 

Explanation. —At common law no action lay against 
any person who by his wrongful act, neglect, or default 
caused the death of another person, even though damage was 
thereby directly caused to others by their being deprived of 
his services or support. And though now his personal 
representatives may bring an action in respect of the wrong 
committed to the deceased himself, yet it is still the law that 
to cause the death of a human being is not of itself actionable 
at the suit of anyone except in so far as an action lies under 
Lord Campbell’s Act or the Carriage by Air Act, 1932 {g). 

So a master cannot bring an action for injuries which cause 
the immediate death of his servant, though he suffers loss 
by being deprived of those services, nor can a father recover 
as damages sustained by himself the funeral expenses incurred 
by reason of the death of his daughter caused by the neg¬ 
ligence of the defendant (/i), though he may now be able to 

(r) Fatal Accidents Act, 1846, s. 2 (12 Halsbiiry’s Statutes 336). 

(/) Ibid., 8. 4 (12 Halsbury’s Statutes 337). But if the claim is 
brought under the Maritime Conventions Act, 1911, the period within 
which the claim may be brought is two years after the death, as 
provided by s. 8 of that Act (18 Halsbury's Statutes 487) : The Caliph, 

[1912] P. 213 ; 41 Digest 799, 659S. As to a claim under the Carriage 
by Air Act, 1932, see p. 2ir>, post. 

(</) 26 Halsbury’s Statutes 866. As to this Act, see pp. 215-216, 
post. 

{h) Clark v. London General Omnibus Co., [1906] 2 K. B. 648; 

36 Digest 127, 845. But the rule does not apply where the cause of 
action is breach of corUract and the death was part of the damages 
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Art. 83 


Points to 
be noted 

No action 
lies if 
deceased 
could not 
have sued 


recover them as her personal representative suing on behalf 
of her estate ( 2 ). 

The following points must be remembered :— 

(1) No action lies unless, had the deceased lived, he him¬ 
self could have maintained an action at the time of his 
death {k). So it is a good defence that the deceased would 
have had no cause of action as his injuries were caused by his 
contributory negligence (1) or that the defendant was not 
guilty of any breach of duty which he owed to the deceased (m). 
So, too, if the deceased’s cause of action would at the time of 
his death have been barred by a Statute of Limitations (n), 
or by his having accepted satisfaction for his injuries ( 0 ), or 
agreed not to sue (p), no action can be brought under the 
Act. But if he merely agreed that the amount of damages 
recoverable by him in the event of his being injured were not 
to exceed a named sum, the damages recoverable under the 
4ct by his dependants are not affected by that agreement {q). 
And where at the date of the deceased’s death his cause of 
action is not barred by a Statute of Limitations the action 
under the Act may still be brought within one year of his 
death, notwithstanding that it is brought at a time when the 


{Jackson v. WcUson db Sons, [1909] 2 KB. 193) ; 3G Digest 128, 
851). Where by the negligence or other wrongful act of the defendant 
a servant is injured but not killed, the master may bring an action for 
loss of services {Hodsoll v. Stallchrasa (1840), 11 A. & E. 301 ; 34 
Digest 182, 1186 ; Martinez v. Qerher (1841), 3 M. & G. 88 ; 34 Digest 
180, 1456; Berringer v. Great Eastern Rail. Co. (1879), 4 C. P. D. 
163 ; 34 Digest 180, 1458). See Article 109, post. 

(i) Law Reform Act, 1934, s. 1 (2) (c) (27 Halsbury’s Statutes 220). 

(k) British Electric Rail. Co. v. Gentile, [1914] A. C. 1034 ; 36 Digest 
128, c ; Nunan v. Southern Rail. Co., [1924] 1 K. B. 223, at p. 229, per 
Atkin, L J. ; Digest Supp. 

{1) Senior v. Ward (1859), 1 E. & E. 385; 36 Digest 137, 910; 
Vincent v. Southern Rail., [1927] A. C. 430 ; Digest Supp. ; Swadling v. 
Cooper, [1931] A. C. 1 ; Digest Supp. 

{m) Mersey Docks and Harbour Board v. Procter, [1923] A. C. 253 ; 
36 Digest 15, 59. 

{n) Wtllianis v. Mersey Dock Board, [1905] 1 K. B. 804 ; 36 Digest 
131, 870. 

( 0 ) Read v. Great Eastern Rail. Co. (1868), L. R. 3 Q. B. 555 ; 36 
Digest 136, 902. 

ip) Griffiths V. Earl of Dudley (1882), 9 Q. B. D. 357 ; 36 Digest 
136, 903; Haigh v. Royal Mail Steam Packet Co. (1883), 52 L. J. 
Q. B. 640 ; 36 Digest 134, 894 The Stella, [1900] P. 161 ; 36 Digest 
135, 895. 

iq) Hunan v. Southern Rail., supra; Orein v. Imperial Airways, Ltd., 
[1937] 1 K. B. 50 ; [1936] 2 All E. R. 1268 ; Digest Supp. 



ACTIONS BY PERSONAL REPRESENTATIVES 213 

period prescribed by the Statute of Limitations since the Art. 83 

commission of the act or default, which caused the death- 

ultimately, has expired, a position which not infrequently 
arises in the case of actions against public authorities, as to 
which see Article 143 (r). 

The dependants may often recover compensation under 
the Workmen’s Compensation Act, 1925, where an action 
under Lord Campbell’s Act will not lie. See Article 129, post. 

(2) Every such action must be brought for the benefit of On whose 
the wife, husband, parent and child of the deceased. Parent 
includes a grand-parent and a step-parent. Child includes brought 
a grand-child, a step-child, an illegitimate child, a child 
adopted in pursuance of an adoption order under the Adop¬ 
tion of Children Act, 1925 ( 5 ), or the corresponding Acts 
applying to Scotland and Northern Ireland (0, and a child 

en venire sa nme (u). The jury apportion the damage amongst 
these persons in such shares as they may think proper. 

(3) The basis of compensation is not a solatium for grief Basis of 
and injured feelings (a), but damages for a pecuniary loss cora|>t‘nsa. 
actual or prospective. The te.st is, was there a reasonable 
probability of pecuniary advantage from the continuance of 

the life of the deceased, as opposed to a mere speculative 
possibility of benefit (b) ? Where a father employed his son, 


(r) BrUuth EleclricCo. v.GeiUile, [1914] A. C. 1034; 36 Digest 128, c; 
Vtnn V. Tede^co, [1926] 2 K. B. 227 ; 36 Digest 131, 871. A different 
view seems to be taken m Ireland {Appelbe v. Went Cork Boat'd of Health, 
[1929] Ir. R. 107 ; Digest Supp.). 

{s) 9 Halsbury’s Statutes 827. 

(/) Law Reform Act, 1934, s. 2 (I) and (2) (27 Halsbury's Statutes 
222). The result is that an illegitimate child or an adopted child is 
to be regarded in all respects as the legitimate child of his reputed 
father and mother or his adopter. Thus the parents of the mother 
or father of on illegitimate child, or of the adopter of a child, will be 
regarded as the greuidparents of the child. 

(w) The George and Richard (1871), L. R. 3 Adm. & Ecc. 466; 36 
Digest 29, 168. 

(a) Blake v. Midland Rati. Co. (1862), 18 Q. B. 93 ; 36 Digest 139, 
933 ; Pyin v. Great Northern Rail. Co. (1862), 2 B. & S. 769 ; 36 Digest 
129, 859; Royal Trust Co. v. (\ P. R. (1922), 38 T. L. R. 899; 36 
Digest 139, 939. 

(b) TajJ Vale Rail. Co. v. Jenkins, [1913] A. C. 1 ; 36 Digest 133, 
886 (damages for loss of anticipated earnings of a daughter, who at 
the date of her death was a dressmaker’s apprentice and not actually 
earning anything); Berry v. Hamm, [1916] 1 K. B. 627 ; 36 Digest 
139, 932 {damages for the loss of domestic services of a wife). Contrast 
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who was a skilled workman, at the current rate of wages, 
and the son did not contribute to the father’s support, it 
was held that the father had no claim, as he had suffered no 
pecuniary loss by the death of his son (c). 

(4) But “ where a man has no means of his own and earns 
nothing, his wife or children cannot be pecuniary losers by 
his decease. In the like manner when by his death the whole 
estate from which he derived his income passes to his widow 
or to his child (as was the case in Pym v. Great Northern 
Rail. Co.) no statutory claim will lie at their instance ” (d). 
So, too, the jury cannot, in such cases, take into consideration 
the mourning expenses to which the survivors were put, 
though the funeral expenses, if they were actually discharged 
by the dependants and not out of the deceased s estate, may 
now be awarded as damages (e). 

(5) It was formerly held that where the deceased had 
insured his life the jury in assessing damages ought to take 
into account the value of the policy payable on his death in 
diminution of damages. This is now, however, altered 
by the Fatal Accidents (Damages) Act, 1908 (/), by which 
the rule under Lord Campbell’s Act is made the same as in 
common-law actions for damages (g), and “ any sum paid 
or payable on the death of the deceased under any 
contract of assurance or insurance ’’ is not to be taken 
into account. 

Similarly, any widow’s pension, additional allowance for 
children or orphan’s pension payable under the Widows’, 
Orphans’ and Old Age Contributory Pensions Act, 193G, 
is not to be taken into account {h). On the other hand a 

Barnett v. Cohen, [1921] 2 K. B. 461 ; 30 Digest 133, 887 (speculative 
loss only). 

(c) Sykes v. North Eastern Bad. Co. (1876), 44 L. J. C. P. 191 ; 30 
Digest 132, 878. 

(d) Per Lord Watson in Grand Trunk Rail. Co. of Canada v. Jennings 
(1888), 13 App. Cas. 800, 804; 36 Digest 139, 936; Pyni v. Great 
NoHhem Rad. Co. (1862), 2 B. & S. 769 ; 36 Digest 129, 855, 859. 

(e) Law Reform Act, 1934, s. 2 (3) (27 Halsbury’s Statutes 222), 
altermg the law as laid down in Dalton v. South Eastern Rail. Co> 
(1868), 4 C. B. N. S. 296 ; 36 Digest 134, 890 ; Clark v. London General 
Omnibus Co., [1906] 2 K. B. 648 ; 36 Digest 127, 845. 

(/) I2 Halsbury’s Statutes 340. 

(g) See Article 137, post. 

{h) S. 40 (29 Halsbury’g Statutes 1231), which gets rid of the decision 
in Carling v. Lebbon, [1927] 2 K. B. 108. 
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pension from the Crown may be taken into account (^). Art. 83 

Similarly, if the dependants take as next of kin under an - 

intestacy or as residuary legatees under a will, the fact that 
damages were being or had been or might be given in respect 
of the act, which caused the death of the deceased, to his 
estate under the Law Reform (Miscellaneous Provisions) 

Act, 1934, may be taken into account (k). 

(6) The representatives of a foreigner may avail themselves Aliens 
of the benefits of the Act, at any rate where the wrongdoer 

is a British subject (/). 

(7) Proceedings under Lord r\impbeirs Act must be Law Reform 
distinguished from those brought on behalf of the estate of 

a deceased person under the Law Reform (Miscellaneous 
Provisions) Act, 1934 (m). The former are brought to recover 
damages on behalf of those dependants of the deceased who 
have actually suffered pecuniary loss by reason of his death, 
the latter are brouglit for the benefit of the deceased’s estate 
to recovcT such damages as he himself might have recovered 
if he had lived and the damages when recovered belong to 
his estate. Proceedings under each Act may be brought in 
one,action, but they are quite distinct: one is a claim for 
damages for causing the death of the deceased, thereby 
causing damage to his surviving dependants, the other is a 
claim to recover damages for a wrong done to the deceased 
and no one else (n). 

(8) Under the convention relating to international carnage The Carnage 
by air, which the (’arriage by Air Act, 1932 (o), makes part 

of the statute law of this country, the carrier is rendered liable 
for damage sustained in the event of the death of a passenger 
if the accident which caused it took place on board the aircraft, 

(0 Baker v. Dahjleish Steam Shipping ( o , [1922] 1 K B 3(51 ; 

.30 Digest 140, 943. 

{k) Rose V. Ford, 11937] A C 820; |1937j 3 All K H 359, Digest 
^upp. ; Davies v. Foirell Dnfftipi Collieries, Ltd., [1942] A C 001; 

[1942] 1 AllK. H. 057. 

(l) Daindsson v. Hill, [ 1901J 2 K. B. 000 ; 2 Digest 131, 73, ui which 
case the deceased was a foreign seaman serving on board a British 
Bhip, and had been drowned aB the result of a collision on the high seas 
between that ship and a foreign ship, wdiieh was due to the negligence 
of the former. 

(m) 27 Halsbury’s Statutes 220. 

(n) See Rose v. Ford, supra, where the whole subject is fully discussed. 

Cf. also Article 18, ante. 

(o) 25 Halsbury’s Statutes 805. The convention is contained in 
the First Schedule to the Act, 
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Art. 83 or in the course of the operations of embarking or disembark- 

- ing, unless he can prove that all necessary measures which 

could be taken to avoid the damage had been taken, or 
establish contributory negligence on the part of the pas¬ 
senger (p). On the other hand, his liability is limited to the 
sum of 125,000 francs in respect of any one passenger except 
in cases where the damage is due to his own or his agent’s 
wilful act or default (g). 

In this country his liability is enforceable for the benefit 
of such members of the passenger’s family as sustain damage 
by reason of his death, and in this instance brothers and 
sisters, whether of the full or half-blood, are included among 
the members of the deceased’s family (r). 

In form the proceedings are much the same as the pro¬ 
ceedings under Lord Campbell’s Act (s), and may be brought 
against the estate of the carrier in the event of his death ((). 
They must be brought within two years reckoned from one of 
the following dates 

(a) The date of the arrival of the aircraft at its destina¬ 

tion ; or 

(b) The date on which it ought to have arrived ; or 

(c) The date on which the carriage stopped («). 

In cases to which the convention applies proceedings 
must be brought under the Carriage by Air Act, 1932, and 
proceedings under Lord Campbell’s Act are excluded (a;). 

(p) The Convention, Articles 17, 20 and 21 (25 Halsbury’s Statutes 
872). 

(q) Ibtd., Articles 22 (1) and 25 (25 Halsbury’s Statutes 872). 

(r) Carriage by Air Act, 1932, Schedule II (26 Halsbury’s Statutes 
876). 

(n) Schedule II (25 Halsbury’s Statutes 876). 

(C Convention, Article 27 (25 Halsbury’s Statutes 873). 

(w) Ibid., Article 29 (25 Halsbury’s Statutes 874). 

[x) Ibid., Article 24 (25 Halsbury’s Statutes 873), and see Orem v. 
Irn/penal Airways, Ltd, [1937] 1 K. B. 50; [1936] 2 All E. R. 1268; 
Digest Supp. 
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Art. 84.— The, Rule in Fletcher v. Rylands (a) 

(1) The person wlio for his own purposes 
brings on land which he occupies and collects 
and keeps there anything likely to do mischief 
if it escapes, must keep it in at his peril, and, if 
he does not do so, is primd facie answerable for 
all the damage which is the consequence of its 
escape. 


(a) (1806), L. R. 1 Ex, 265 ; affirmed m the House of Lords, sub 
nom. Rylands v. Fletcher (1868), L. R. 3 H. L. 330; 36 Digest 187, 311. 
The first paragraph of the Rule here given is quoted from the judg 
ment of the Exchequer Chamber delivered by Blackburn, J., with 
the substitution of the words ‘‘land which he occupies” for ‘his 
land.” This alteration is made m order to make it clear that the rule 
applies not only to cases where the person charged has been accumulat¬ 
ing the dangerous thing on his own Ifmd but also to cases where he 
may be said to occupy the land, though it is not his, m the sense that 
he 18 empowered to lay such tilings as water, gas or electric mams m 
or under it, and collects the dangerous thing in those mains : see 
Charing Cross EleciricUy Supply Co, v. Hydraulic Power Co., [1914] 
3 K. B. 772; 36 Digest 189, 315 ; North Western ^Jtihlxes, Ltd. v. 
London Guarantee and Accident Co., [1936] A. C. 108, at p. 118, 
per Lord Wright ; Digest Supp. The other paragraphs are taken 
partly from that judgment and partly from later cases referred to in 
the explanatory note and illustrations. 

The student should compare the rules stated in this and the two 
following Articles with those stated in Article 74, ante, 
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Art. 84 (2) He eaa excuse liiinself by .showing— 

- (a) 'I'liat the t'seapo was due to Hie plaintitl’s 

default, or 

(b) That tlie e.scape wa.s the consequence of 

the act of Hod (6), or vis major, or 

(c) That the escape was due to the wrongful 

act of a .stranger over whom the de¬ 
fendant had no control. 

(3) The rule doe.s not apply— 

(a) Where the person eliarged has not liim- 

self brought, collected or kept tlie 
thing on the land which he occupies. 

(b) Where he ha.s brought or collected and kept 

it with the eon.sent, expre.ss oi’ inpilied, 
of the person who is damaged by its 
escape. 

(c) If he has statutory authority for bringing, 

collecting or keeping it on the land 
which he occupies, unless the contrary 
intention is to be inferred from the 
wording of the statute (c). 

(4) The rule has no apjilication to the natural 
user of land: and damage cau.sed by the escape 
of things naturally on the land or legitimately 
placed there in connection with that natural user 
is not, in the absence of negligence, actionable (d). 

(b) It IS not easy to define this phra.se, which means the same ets 
“ vts major," a term mtroduced from the civil law. Perhaps the 
best definition yet given is “ circumstances winch no human foresight 
can provide against and of which human prudence is not bound to 
recognise the possibility, and which when they do occur, therefore, are 
calamities that do not involve the obligation of paying for the con¬ 
sequences that result from them ” ; see Greenock Corporation v. 
('aledonian Railway Co., [1917] A. C. 556, at pp. 571-572, 576, 580-681; 
36 Digest 104, 700. For a full discussion, see Salmond on Torts, 
9th ed., pp. 691 et seq. 

(c) Green v. Chelsea Waterworks Co. (1894), 70 L. T. 547 ; 38 Digest 
23, 125 ; }lorth Western Utilities Co., Ltd. v. J.ondon Guarantee and 
Accident Co., [1936] A. C. 108, at pp. 119, 120-121 ; Digest Supp. 

{d) Rylands v. Fletcher (1868), L. R. 3 H. L. 330, at pp. 338-339 ; 
36 Digest 187, 311; Rickards v. Lothian, [1913] A. C. 263 ; 36 Digest 
194, 353 ; Collingwood v. Horne artd Colonial Stores, [1936] 3 All E. R. 
200 ; Digest Supp. ; Rouse v. Gravelworks, Ltd., [1940] 1 K. B. 489 ; 
[1940] 1 All E. R. 26 ; Digest Supp. An attempt has been made, up to 
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Explanation.—Tho famous case of Flefcher v. Rylayids Art. 84 

is the leading authority on this rule an fact, perhaps the - 

first case in which the rule was laid down with preci^rjo, 
though it had been applied in many earlier cases. Jn a 
very early case the rule was succinctly stated by saying 
that “ he whose filth it is must keep it in ” (e). Jn Fletcher v. 

Rylayids the dangerous thing was a large body of water. The 
rule has also been applied to such things as electricity (f), 
yew trees (y), wire fencing (A), sewage (i), creosoted wood 
paving (j), blasting operations (i), explosives (/), and colliery 
spoil tips (m), and (with some modifications) is the foundation 
of the liability for damage done by animals and fire (n). On 
this principle it has also been held that a person who allows 
his land to be used as a camping ground by caravan-dwellers 
and others leading a nomadic life, is bound to prevent the 
commission of nuisances and trespasses by such people on 
adjoining land (o). 

The principle of the rule is that a person who brings on Prmciple 
his land for his own purposes a thing of the kind mentioned 
in the rule, must keep it at his peril, and is jyrimd Jade 


the piesent unsiiccossfully, to extend the doetnne to co\cr a ca.se \\hert‘ 
a person lawfully in a factory wliore high explosives were manufacture<l 
was injured by an explosion Read v. J. Lyons d' Co, Ltd., [1945) 
K. B. 216. [1945] 1 All E H. 106. 

[e] Tenant v. Goldmn (1704), I Salk. 360; 2 Lord Raym. 1089; 
36 Digest 189, 317. 

if) NattoTuil Telephone Co. v. Baker, [1893] 2 Ch, 186; 36 Digest 
197, 372 ; Eastern and South African Telegraph Co. v. Cape Town 
Tramways Cos., [1902] A. C. 381 ; 36 Digest 188, 313. 

[g) (Wowhurst v. Amcrsham Burial Board (1878), 4 Ex. D. 5 ; 2 
Digest 65, 412. 

{h) Firth V. Bowling Iron To. (1878), 3 C. P. D. 254; 2 Digest 
218, 130. 

(i) Tenant v. (Joldwin, supra; Ballard v. Tomlinson (1895), 29 
Ch. D. 115; 30 Digest 190, JiP ; Foster \. \yarblingtoH Urban Council, 
[1906] 1 K. B. 648 ; 43 Digest 382, S2; Jones v. Llannvd U. D. ('., 
[1911] 1 Ch. 393 ; 41 Digest 34, 255. 

(j) West V. Bristol Tramways, [1908] 2 K. B. 14; 36 Digest 194, 
356. 

{k) Mdes V. Forest Rock Granite Co. (1918), 34 T. L. R. 500; 36 
Digest 192, 336. 

(l) Rainham Chemical Works v. Belvedere Fish Guano Co, [1921] 
2 A. C. 406 ; 36 Digest 192, 332. 

(m) Att.-Gen, v. Cory Bros., [1921] 1 A. C, 621 ; 36 Digest 193, 344; 
and see Hoare db Co. v. McAlpxne, [1923] 1 Ch. 167 ; 36 Digest 192, 
340. 

(n) See Articles 86, 86. 

(o) Attomey-Oeneral v. Corke, [1933] 1 Ch. 89 ; Digest Supp. 
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Excuses 


Illustration: 

Rylands v. 
Fletcher 


Act of God 
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answerable for all the damage which is the consequence of its 
escape. 

As regards excuses, Blackburn, J ., said in the course of liis 
judgment; ‘‘ He can excuse himself by showing that the 
escape was owing to the plaintiff’s default (p), or perhaps 
that the escape was the consequence of ms major, or the act 
of God ; but as nothing of this sort exists here it would be 
unnecessary to inquire what excuse would be sufficient,” 

This leading case then is an authority for saying that 
failure to keep from escaping a dangerous thing brought 
on your land for your own purposes gives rise to a primd 
facie liability for the damage naturally resulting from such 
escape. It goes no further than this, as no evidence was 
brought before the court to provide excuses for the escape 
of the water, and so to rebut the primd facie case against the 
defendant. 

(1) The plaintiff was the lessee of mines. The defendant was 
the owner of a mill, standing on land adjoining that 
under whicli the mines .were worked. The defendant 
desired to construct a reservoir, and’employed competent 
persons to construct it. The plaintiff had worked his 
mines up to a spot whore there were certain old passages 
(if disused mines ; these passages were connected with 
vertical shafts communicating with the land above, 
winch had also been out of use for years, and were 
apparently tilled with marl and earth of the surrounding 
land. Shortly after tlio water liad lx3en introduced into 
the reservoir it broke through some of the vertical shafts, 
flowed thence through the old passages, and finally 
flooded tlie plaintiff’s mine. The gist of the action was 
the collecting of the water and not keeping it from 
escaping and to the primd facie case raised by these 
facts the defendants offered no answer {q). 

In 1875 the next important case (r) which followed this 
decision raised the question of what would amount to an 
answer to the primd facie case set up in Rylands v. Fletcher ; 
and it was decided that in the absence of negligence on the 
part of the defendant the act of God ” or vis major causing 
the escape of the dangerous thing amounts to an excuse, and 

(p) Cf. next Article, p. 229, post. 

iq) Rylands v. Fletcher (1868), L. R. 3 H. L, 330 ; 2 Digest 228, 195. 

[r] Nichols v. Marsland (1876), 2 Ex. D. 1 ; 36 Digest 104, 695; 
distinguished in Greenock Corporation v. Caledonian Rail. Co., [1917] 
A. C. 566 ; 36 Digest 104, 700 (a case of interfering with the natural 
flow of a stream). 
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such defendant is consequently not liable for the resultant Art. 84 
damage. - 

(2) On the defendant’s land were artificial pools contauimg Illustration : 
large quantities of water. These pools had been h>rme<l y 

by damming up, with artificial embankments, a natural Maraland 
stream, which rose above the defendant’s land and 
flowed through it, and was allowed to escape from the 
pools by successive weirs into its original course. An 
extraordinary rainfall caused tlie stream and the 
water in the pools to swell, so that the artificial embank¬ 
ment was carried away by the pressure, and the water 
in the pools, being suddenly loosfvl, rushed down the 
course of the stream and injured the plaintiff’s adjoining 
proj-ierty. The plaintiff having brought an action 
against the defendant for damages, the jury found that 
there weis no negligence in the construction or mainten¬ 
ance of the pools, and that the flood was so groat that it 
could not reasonably have been anticipated. The 
court found that this was in substance a fmding that the 
escape of the water was caused by the act of God or 
vis majoTy and that accordingly tho defendant was not 
liable (s). 

This was followed in 1879 {t) by a decision that where a Third party 
third party over whom the defendant has no control brings a 
dangerous article on to the defendant’s land and thereby defendant’s 
causes this new danger and the defendant's article to escape, land 
in the absence of negligence on the part of the defendant he is 
not liable for the damage resulting from the third party's 
action. 

(d) The reser\’oir of the defendant was caiL'^ed to overflow Illustration: 
by a third party sending a great (piantity of water down ^ 
the drain which supplied it, and damage was dono to 
tho plaintiff; it was held that tho defendant was not 
liable, for tho overflow was not caused by anythiivj 
which he had done, nor had he any reasonable means oi 
preventing it. As Pollock, B., sai<l : “ Hero this 

water has not been accumulated by the defendants» 
hut has come from elsewhere and added to that which 
was properly and safely there. For this tlie defendants 
. . . cannot l)o held liable ” (G- 

{$) Ntchols v, Mardond (1876), 2 Ex. D. 1 ; 36 Digest 104, (195. 

Doubts have been thrown on this decision, not, however, on the ground 
that the act of God does not constitute an excuse relieving the defend¬ 
ant from the rule of absolute liability laid down in Fletcher v Rylatuis, 
hut on the ground tliat heavy rainfall is not " an act of God.” See 
(Jrcenock ('orponUion v. Vakdoman Rail., note (r), aide, and AU.-Gen. 

V. Cory Brothers, [1921] 1 A. C. 521, at p. 674, per Scrutton, L.J. : 36 
Digest 193, 344. See also City of Montreal v. IFo//, [1922] 2 A. C. 565. 

(0 Box v. Jvhh (1879), 4 Ex. D. 76 ; 36 Digest 198, 379. 
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In 1913 the Judicial Committee of the Privy Council 
decided that where the escape of the dangerous article is 
caused by the malicious act of a third person over whom the 
defendant had no control, and without n^Ugence on the 
part of the defendant, the latter is not liable for damage 
which results from such escape (u). 

(4) The defendant was lessee of a building and the plairdi/f 
his tenant of part of tiie second floor. The plaintiff s 
preniisiis were damaged througli the flow of water from 
the lavatory on tho fourth floor duo to tlio turning on of 
the water-taps and plugging up of the waste-pipes by tho 
malicious act of a third person over whom the defendant 
had no control. It was held that as no negligence on 
the part of tho defendant was shown and as it was not 
reasonable that tho defendant should have anticipated tho 
interference of the third party which actually causiMl tiie 
escape of the water, the defendant could not be said to have 
caused its escape and in consequence was not liable (a). 

It was also pointed out in this case that the rule does not 
apply to the natural user of property and, as the defendant’s 
use of his property was natural, on that ground also he was 
not liable under the rule (h). 

But even if the escape be due to the act of a third party, 
yet if there is negligence on the part of the defendant, he 
will remain liable. 

(5) The defendants m 11)23, under lawful authoiity, laid 
their gas mams in tho streets of the cify of Kdmoriton, 
in Alberta. In 1931 the city authorities constructed a 
storm-sewer system ; and in so doing caused one of 
defendants’ pipes to sag and crack, with tho result 
that the gas escaped into the plaintiff’s hotel. There 
it Ignited and tho hotel was burnt down. 

It was held that though the escape of tho gas was due 
to the act of the city authorities, tho defendants had 
been guilty of negligence as they ouglit to liave foreseen 


(?/) Rickards v. Lothian, [1913] A. C. 293 ; 36 Digest 28, 143 (and 
compare the reasonmg m this case with that in Ru(^ v. Long (fr Co., 
[1916] 1 K. B. 148; 36 Digest 33, 186); and see to the same effect, Ilford 
Urban District Council v. Beal, [1926] 1 K. B. 671 ; 36 Digest 195 
364 ; St. Anne's Well Brewery Company v. Roberts (1928), 140 L. T. 1 ! 
Digest Supp. ; Wilkins v. Leighton, [1932] 2 Ch. 106 ; Digest Supp. ! 
Miller V. Addle d: Son's Collieries, Ltd., [1934] S. C. 160 ; Digest Supp. ’ 

(a) Rickards v. Lothian, supra. ^ 

(b) Ibid., at p. 280 ; and see Collingwood v. Home and Colonial Stores, 
Ltd., [1936] 3 All E. R. 200; Digest Supp. (installation of electric 
wiring for ordinary purposes in a dwelling house). 
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and guarded against the risk of their pipes being injured Art. 84 

by the uporation of the city authorities, of which they _ 

wore aware or ought to have been aware, for at the 
lowest they owed a duty to tlie plaintiffs to be on tiu 
watch. Tn fact they did n«.i}im£r, and were consequently 
held liable for t)io daniage (c/ 

It has been held that this rule does not apply where the Escape of 
water which escapes has accumulated on the defendant’s water 
land by natural causes, and the defendant has done nothing 
to cause it to accumulate (d), and has taken no active means 
to direct its escape on to his neighbour’s land ; nor does the 
rule prohibit a man from taking sb'ps to prevent a threatened 
flooding, even if su(‘h steps cause the water so div^Tted to 
flow on to another’s land (c); but if flood water collects on 
his land owing to artificial erections thi'reon, he may not turn 
it off on to that of his neighbour (/). 

The rule .igain doc.s not ajiply when* the p(‘rs()n complamiiig Cen'^ent ni 
of the damage caused to him by tlu* e.seapc of the dangerous plaintiff 
thing has consented to its Is'ing eolh'cted ,ui(l kept. Thus 
when a eolhVry company with the leave of the landowners jirothers 
tipp(‘(l on the si(l(* of a hill a large qicmtity of colliery refuse 
wliK'h eaus(‘d a landslide and damaged a highway, and houses 
belonging to the landlowners, tin* colliery company were held 
liable for the damage to tin* highway m accordance with the 
rule in Fletcher v. Hifknds ; but as regards the damage to tin* 
houses, it was held tliat they were only liable on proof of 
negligence, the operation of tlie rule being exeluded by reason 
of the fact that the owners of the houses and themselves con¬ 
sented t(j their land lieing used as a dumping ground for tl.o 
refuse {(j). 

The consent may also be impliisl, and will be implied i /mv 
in cases where a man takes premisi's on a lease or tenancy 
with the water or other thing already installed on them. Theatre 

(c) Norlhweetem VUltlies, Ltd. v. London Guarantee and 

Co., [1930] A. C. 108 ; Digest Supp. ’ 

(d) \Vil8on V. Waddell (1876), 2 App. Cos. 95 ; 34 Digest 725, W71 ; 
and see Fletclier v. iSmxth (1877), 2 App Cas 781 ; 44 Digest 22, 135 ; 

Rouse V, Oravelwork'Sy Ltd.., (1940] 1 K. B. 489 ; [1040j 1 All E. K. 20 ; 

Digest Supp. 

(«) Nicld V. Lomion and North Western Rati. Co. (1874), L. R. 10 
Ex. 4 ; 36 Digest 219, 609 ; Cerrard v. Crowe, [1921] 1 A. C. 395 ; 36 
Digest 219, 612. 

if) Whalley v. Lancashire and Yorkshire Rail. Co. (1884), 13 Q. B. D. 

130; 36 Digest 191, 326. 

{g) Att.-Gen. v. Cory Brothers, [1921] 1 A. C. 521; 36 Digest 198, 3S0. 
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Yew trees, 
thistles, etc. 


liability for breach of duty, BTC. 

When, therefore, the plaintitl took a lease of a shop which 
formed part of larger premises owned by the defendants, and 
those premises contained a theatre and rehearsal room, and 
the rehearsal room was at the time fitted with sprinklers, 
designed to discharge large quantities of water in case of fire, 
and owing to a severe frost and not to any default oh the part of 
the defendants, the sprinklers burst and a quantity of water 
percolated into the plaintiff’s shop, it was held that he could 
not recover He took the premises as he found them and had 
therefore impliedly consented to the installation of the 
sprinklers (/i). 

If a person plants on his own land yew trees and they grow 
so that the branches project over his neighbour’s land, and 
his neighbour’s horses and cattle eat of them and are poisoned, 
the person planting the yew trees is liable for this natural 
consequence of their escape (i), for though the consequence 
is natural, it is not good husbandry to plant poisonous trees, 
which may overhang another’s field in which domestic animals 
are kept, and is therefore not a natural use of land. But he is 
not liable if his neighbour’s cattle stray on to his land and eat 
them; for it is his neighbour’s duty to keep bis cattle from 
straying (/). Also a landlord is not liable if he lets premises 
adjoining his own with his yew trees overhanging the premises 
let at the time the letting begins, for the tenant must take the 
premises as he finds them (m). Nor is he liable if he has not 
planted them on his land and clippings escape on to his 
neighbour’s land without his knowledge (n). So also a person 
is not liable for the escape from his land of thistle seeds, when 
the thistles have grown naturally on his own land (o); nor, 

(/i) Pekrs V. Prime of Wales Theatre {Binningham)^ Ltd , [1943] 
K. B. 73 ; [1942] 2 All E. R. 533. This is an important case and gives 
a broad comprehensive rule under which all the cases (and they are 
numerous), m which it has been held that, where the plaintiff and 
defendant occupy different floors of one building and water laid on to 
the buildmg escapes, the party from whose rooms the water escaped is 
not liable in the absence of negligence, can be said to fall. As the cases 
are reviewed in the judgment of the Court of Appeal m the case cited, 
it 18 unnecessary to refer to them further. 

{k) Crowhurst v. Amersham Burial Board (1878), 4 Ex. D. 5 ; 2 
Digest C5, 412y explaining Wilson v. Newberry (1871), L. R. 7 Q. B. 31 ; 
2 Digest 65, 414. 

(/) Pontimj V. Noakes, [1894] 2 Q. B. 281 ; 2 Digest 65, 416. 

{m) Cheater v. Cater, [1918] 1 K. B. 247 ; 2 Digest 66, 413. 

(n) Wilson v. Newberry, supra. 

(o) Giles V. Walker (1890), 24 Q. B. D. 666 ; 2 Digest 117, 979. 
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in the absence of negligence, for the fall of a tree on to the 
highway or his neighbour’s land, for trees are not dan¬ 
gerous things within the meaning of the rule {p); nor for the 
fall of an outcrop of rock, being a natural formation (•/); 
nor is he liable for turning away from his land a swarm of 
noxious insects which settle elsewhere and do damage (r). 


Art. 85.—Damage by Animals 

(1) A person who keeps a wild animal keeps 
it at his peril, and is liable for all damage which 
it may do in consequence of his not keeping it 
securely. 

(2) The owner of a domestic animal known 
by him to be vicious keeps it at his peril, and is 
liable for all damage which it may do as a result 
of its known vicious di.sposition, in consequence 
of his not keeping it securely. 

(3) The owner of a domestic animal, other 
than a dog or cat, is liable, if it trespasses, for 
any damage which is a natural consequence of 
the trespass. 

(4) The owner of a dog is liable for any injury 
it causes to cattle and poultry (s). 

(5) With the above exceptions, the owner of 
a domestic animal (apart from neghgence on lus 
part) is not liable for damage which it may do. 

Explanation. -'I’hc common law relating to the respou- 

ip) Noble V. llarnson, [192Gj 2 K. B. 332; 36 Digest 189, 316; 
liruce V. Caulfield (1918), 34 T. L. R. 204 ; 2 Digest 66. 417 : ahter, 
if ho IS negligent; Maekie v. Dumbartonshire County ('ouncil (1027), 
91 J. P. 168 ; Digest Siipp. 

iq) rotUardawe Rural ('ouned v. Moored}wyn, [1929] 1 Ch. 656 ; 
Digest Supp. 

(r) (Ireyvcmteyn v. Ilattinyh, [1911] A. C. 355; 36 Digest 220, 614, 
Cf. cases cited in note (c), p. 223, aide. 

(;^) Dogs Act, 1906, s. 1 (1), and Dogs (Amendment) Act, 1928, 
H. 1 (1 Halsbury’s Statutes 361, 365). “Cattle” includes horses, 
mules, asses, sheep, goats and swine; “poultry” mchides domestic 
fowls, turkeys, geese, ducks, guinea-fowls and pigeons. 

U.T. 
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animals 
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sibility of people who keep animals was stated concisely by 
Bankes, L.J., in the case of Buckle v. Holmes (() as follows : 

“ The responsibility of the owners of animals for damage 
done by them has developed along two main lines, one a 
branch of the law of trespass, and the other a branch of 
the law which imposes upon the owner of a dangerous animal 
or thing a duty to take measures to prevent it from doing 
damage. With respect to this second branch there are two 
classes of animals. The first includes animals Jerce naluroe, 
for example a tiger or a gorilla, which are obviously of a 
dangerous nature, although individuals may be more or less 
tamed. A person who keeps an animal of this class keeps 
it at his peril. If he loses control of it and it does damag(‘ he 
is responsible. The second class includes dogs, cows and 
horses which are not naturally dangerous to mankind. Of 
this class individuals may develop dangerous propensities, 
but unless and until they do so they are not treated as be¬ 
longing to the class of animals which the owner keeps at his 
peril and the owner is not responsible for damage which these 
animals do when not trespassing. An individual of this 
class, however, may cease to be one for whose damage its 
owner is not responsible, if it has given him indications of a 
vicious or dangerous disposition. When the animal has 
been found by its owner to possess such a nature it passes 
into the class of animals which the owner keeps at his peril. 

“ As regards responsibility for trespass, generally speaking 
the owner of an animal is responsible if it trespasses : but 
the common law in its common sense admits of exception 
to this general rule, and among the exceptions is the dog 
. . . and there is no distinction between a dog and a cat.” 

As regards animals Jerce mUurce or wild animals, the cases 
relate to those that are not indigenous to this country, such 
as elephants (a), bears (a), monkeys (6), and zebras (c). 

These a man keeps at his peril, whether or not he knows 
the particular specimen to be dangerous or believes it to 
be tame (a). No case has arisen in which the escape of 
such an animal has been due to the act of God or the inter¬ 


im [1926] 2 K. B. 125 ; Digest Supp. 

(w) Filburn v. People's Palace (1890), 25 Q. B. D. 258; 2 Dicest 
18, 243. ^ 

(а) Besozzi v. Hams (1858), 1 F. & F. 02 ; 2 Digest 2.18, 241. 

(б) May v. Burdett (1846), 9 Q. B. 101 ; 2 Digest 237, 240. 

(c) Marlor v. Ball (1900), 16 T. L. K. 239 ; 2 Digest 238, 244. 
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ference of a stranger: but it is an answer to an action for Art. 85 

damage caused by a wild animal if the plaintiff brought it - 

on himself, as by going into the cage in which it is kept (cc). 

No harm seems to have come from keeping a wild anininl 
indigenous to this country. 

The owner of animals minsmtw mturw or domestic animals, Domefltic 
which include dogs, horses, bulls, rams, camels {d) and the 
like, is in a different position. 

Apart from the law of trespass, he is not liable for any 
damage done by a domestic animal which shows no vicious 
tendency, unless indeed the damage i.s due to his own negli¬ 
gence, even though the damage may be said lo be the result 
of the natural propensities of the animal. 

(1) Tims, the plaintiff and defendant aj^isted hoises with a Illustrations : 

fanner and the (hTinidant put a mare fur agistment into Mnnlon v. 
a field wlun'e the plaintiff’s horse was being agisted, and Hrocklebank 
the mare kicked tlie horse so that he had to he dostieyed. 

I’ho defendant had no knowledge that the mare had a 
s|)ocial projxmsity to kick other horses and the eir- 
enmstances gave rise to no picsumption that she would 
do HO, though them is a tendency natuial to all hoi-ses m 
such circumstances to kick and bite each other m ])lay 
as well as in quarod. It was held that the defendant 
w'lus entitled to place the mare in the held witliout Ix^nig 
under any duty to give notice to the plaintiff that lie 
had done so or othemise to take more care of her than 
of an ordinary domestic animal, and was not hable for 
the injury to the plaintiff’s horse (e). 

(2) iSo too whero a cat strayed from its ow^ner’s land into the v. 

land of a neighbour and killed fowls and pigeons kept Holms 
there, it was held that as a cat i,s not an animal for tlie 
tix>spass of which its owner is liable the defendant was lu-r 
hablo for the damage done by the eat, there bmiig no 
evidence that tlie cat had any six'cially mischievous 
})iopcnsities (/). 

(.*1) Similarly, the owner of a horse wliieh while straying on 
the Inghway kicked a {>edestrian (^), and of some slieep 
which damaged a motor car (/i), has been lield not lialile 
for the damage done by the acts of the animals. 


{<x) Marlor v. Halt (11)00), 10 T. L K. 2,‘U), 2 Dige-^t 288, 2^4. 

{d) McQaalcer v. Goddard, [1940] I K. B. 687 ; [1940] 1 All E. R. 
471; Digest Supp. 

(f*) Manton v. Hrocklebank, [1923] 2 K. B. 212 ; Digest Supp. 

if ) Buckle V. Holmes, [1926] 2 K. B. 125 ; Digest Supp, 

ig) Cox V. Burbidije (1863), 13 C. B. N. S. 430 ; 2 Digest 238, 2IS. 

{h) Heath's Garage, Ltd. v. Hodges, [1916] 2 K. B. 370; 2 Digest 
234, 22f}. See, too, Hadxvell v. Hxghlon, [1907] 2 K. B. 345 ; 2 Digest 
233, 222 ; Higgins v. Scark (1909), 100 L. T. 280 ; 2 Digest 234, 223 ; 
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But if the damage is due to some negligent act of the 
owner of the animal, he is liable on the ordinary principles 
of the law of negligence (i). 

Where, however, the animal has some vicious tendency 
which makes it dangerous and the owner knows of that 
tendency he keeps it at his peril, just as if it were a wild 
animal, and is answerable for any damage which it may 
cause. Even in this case, however, in order to fix the owner 
with responsibility, it is necessary to show that ho knew of 
the vicious tendency or, as it is usually put, to prove scienter \ 
and also it is necessary to show that the tendency in question 
was a tendency to do the damage complained of. Thus if a 
plaintiff seeks to recover damages because he has been bitten 
by the defendant’s dog, he must prove that the defendant 
knew that the dog was fierce and also that its fierceness 
was shown in its tendency to attack mankind. It is not 
sufficient to show that it had a tendency to attack other 
animals (j). 

Scienter in such a case may be proved by evidence that 
the dog had on a previous occasion, to the knowledge of the 
defendant, bitten or attempted to bite a human being or 
by showing that the defendant had told people to “ Beware 
of the dog,” or otherwise intimated that he knew of its 
dangerous disposition (k). And if the owner of the dog 
appoints a servant to keep it the servant’s knowledge of the 
animals disposition is the knowledge of the master, for it is 
knowledge acquired by him with relation to a matter within 
the scope of his employment (/). 


Jonc.s V. Lee (JOl 1), 106 L T. 12.‘1, J Digc.st 231, 22-/ , LHih v Jidtitfard, 
[1911] S. C. 61 ; 2 Digest 234, 226 ; Fardon v. Ilarrourt-Rivingtori 
(1932), 146 L T. 391; Digest 8upp. , Sycamore v. Ley (1932), 147 
L. T. 342 , Digest Supp ; Lnthall v. Joyce Son, [1939] 3 All K. K. 
854 ; Digest 8upp. 

(t) Turner v. Coales, [1917] 1 K. B. 670 ; 2 Digest 235, 220 ; Howard 
V. Bergtn, O'Connor dc Co,, [ 192.5J 2 I. R. 110 ; Digest Supp. ; Haynes 
V. Harwood, [1935] 1 K. B. 146 ; Digest Supp. , Deen v. Davies, [ 19351 
2 K, B. 282 ; Digest Sujip , Ditcher v. Martin (1937), 53 T. L. K. 903 ; 
Digest Supp. (dog on loud) , Aldfiam v. United Dairies {London), Ltd., 
[1940] 1 K. B. 507 ; [19391 4 All E. K. 522 ; Digest Supp. 

ij) Osborne v. Choequeel, [1896] 2 Q. B. 109 ; 2 Digest 245, 23S ; 
cf. Qlanville v. Sutton, [1928] 1 K. B. 571 ; Digest Supp. (ease of a 
horse). 

{k) Worth V. Qilling (1866), L. K. 2 C. P. 1 ; 2 Digest 245, 236; 
Judge V. Cox (1816), 1 Stark. 285; 2 Digest 244, 281; Hudson v. 
Roberts (1851), 6 Ex. 697 ; 2 Digest 244, 277 (ease of a hull) ; Barnes v. 
Lucille, Ltd. (1907), 96 L. T. 680 ; 2 Digest 245, 290. 

{1) Baldwin v. Casella (1872), L. K. 7 Ex. 325 ; 2 Digest 246, 292. 
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Scienter must also bo proved in the case of such animals 
as bulls and rams (m), though it is well known that they 
are often dangerous, and in the case of horses which attack 
mankind ; and again it is no evidence of scienter that the 
defendant knew that they were in the habit of attacking 
other animals (n). 

The exception to this rule is the statutory exception of The Dogs Act 
dogs injuring cattle or poultry (o), which has altered the 
common law rule {'p). For such damage the owner of the 
dog is absolutely liable even though he had no knowledge 
of any special propensity of the dog to attack cattle or 
poultry and though the damage was caused without any 
negligence on his part {q). And if two dogs, belonging to 
dift’eront owners, together do the damage, each is responsible 
for the whole of the damage (r). But if the owner of land 
on which there were pheasiints or other game sought to 
recover for damage done to the game by the defendant's 
dog, he would still have to prove that the dog had a special 
mischievous tendency to attack game (,?). 

It is to be observed in this connection that the occupier of Meaning of 
the premises where the dog was permitted to live or remain 
at the time of the injury is presumed to be the owner (t): 
and this would appear to be in line with the common law, 
which makes responsibility for the act^ of a “ familiar 
animal,” which a dog is, depend upon ownership or possession 
and control (u). The presumption, however, is rebuttable. 

Thus it has been held that a man is not responsible for the 
acts of a dog belonging to his seventeen-year-old daughter, 
who lives with him, when she is the person who looks after 

(m) Ht(df(on RolnrlH (1851), (> Kx. 097 ; 2 Digest 244, 277 (bull) , 

Jackson V. Smithson (1840), 15 M. W. 505 ; 2 Digest 243, 273 (ram). 

(a) (JlanvtlR v. SuUon, supra ; and see Clinton v. J. Lyons db Co., 

[1912) 3 K. B. 198 ; 2 Digest 236, 235 (a cat with kittens attacking 
a pot dog and biting its owner who tried to protect it). 

(o) Dogs Act, 1900, extended to poultry by the Dogs (Amendment) 

Act, 1928 (1 Halsbury’s Statutes 351, 355). See note {s), p. 225, 
supra. 

ip) See Card v. Case (1848), 5 C. B. 622 ; 2 Digest 242, 267. 

iq) Dogs Act, 1906, 8 . 1 (1) (1 Halsbiiry's Statutes 351) ; ihamje v. 

Silcock (1897), 77 L. T. 340 ; 2 Digest 215, 111. 

(r) Amed v. Paterson, [ 1931] A. C. 560; Digest Supp. 

is) Head V. Mwards (1864), 17 C. B. N. S. 245 ; 2 Digest 227, W. 

(0 Degs Act, 1906, h. 1 (2) (1 Halsbiiry's Statutes 351). 

(u) Knott [1934) 1 K. B., at pp. 140 141, p< r Lord WhiohT; 

Digest Supp. 
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the dog (a). Similarly the owners of a school were held not 
liable for the acts of a dog belonging to and under the control 
of the school keeper who lived on the school premises and kept 
the dog there for his own purposes (&). In these cases both 
ownership and possession and control were in the same person. 

No instance again has arisen of the escape of such an animal 
owing to the act of God : but there has been a conflict of 
judicial opinion on the question whether the owner of the 
animal is liable if the damage which it does is due to the 
interference of a third party. In the case of Baker v. Snell (c) 
the owner of a savage dog put it in the charge of his potman 
and the latter bringing it into the kitchen unchained it and 
said “ Go it, Bob,” who thereupon flew at and bit the plaintiff, 
a barmaid in the service of the defendant. In giving judg¬ 
ment in this case Channell, J., in the Divisional Court and 
Kennedy, L.J., in the Court of Appeal expressed the view 
that the owner of such an animal could excuse himself if he 
showed that the damage it did was due to the wrongful 
interference of a third party : but Cozens-Hardy, M.R., and 
Farwell, L.J., expressed the contrary view, apparently on 
the ground that the keeping of the animal was in itself a 
wrongful act. It is not clear, however, in what sense the 
term wrongful ” was used. No statute prohibits a man 
from keeping a savage dog to guard his premises ; it is not an 
indictable offence to do so and is not actionable at the suit of 
anyone ; and it is not quite easy to see how an act, which is 
not prohibited by any statute, can be said to be wrongful if 
it is neither indictable nor actionable; and in addition it 
has been said on more than one occasion that a man has a 
right to keep a fierce animal {d). The opinions were all, 


(а) North v. Wood, [1914] 1 K. B. 629 ; 2 Digest 240, 255. 

(б) Knott V. L. C. C., supra. Cf. Brackenhorough v. Bpalding U D.C., 
[1940] 1 K. B. 675 ; [1940] 1 All E. R. 384 ; Digest Supp., where the 
owners of a market who provided pens for cattle were held not r(38pon- 
sible for the escape of a steer which its owner had placed in one of 
the pens, as its possession and control had never passed out of the 
hands of the owner. 

(c) [1908] 2 K. B. 826 ; 2 Digest 240, 254. 

(d) Jackson v. Smithson (1846), 16 M. & W. 563 ; 2 Digest 243, 
273, per Platt, B., at p. 665 ; Sarch v. Blackburn (isSO), 4 C. & P. 
297, per Tindal, C.J., at p. 300 ; 2 Digest 241, 262 ; and see Knott v. 
L. C. C\, [1934] 1 K, B. 126, at p. 138, per Lord Wright ; Digest 
Supp. For a full discussion of this case, see Salmond on Torts, 
9th ed., pp. 562 et seq. ; an article by Mr. Beven in the Harvard Law 
Review, Vol. 22, p. 465, and by Sir F. Pollock, 26 L. Q. R. 317. 
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strictly speaking, obiter, and the general opinion is that the Art. 85 

view of Channell, J., and Kennedy, L.J., is preferable. - 

It is clear, however, that if the plaintiff brings the damage Plaintiflf 
on himself, as by teasing the animal {e), he cannot recover, 
and presumably he could not recover if attacked by a savage himseif 
animal in a field on which he was trespassing. In Lowery v. Lowery ?. 
Walker (/) it was held in the Court of Appeal that an occupier 
of land who kept on it a horse, which he knew was bad- 
tempered and prone to bite mankind, was not liable to a 
trespasser if he was bitten. In the House of Lords (/) the 
decision was reversed on the ground that the plaintiff was not 
a trespasser, but the decision in the Court of Appeal seems 
to be sound on the assumption that the plaintiff was a 
trespasser. If it were not so no farmer could safely keep a 
savage bull, however valuable. Towards licensees the general 
proposition applies and the owner is boimd to secure them 
from injury by an animal which he knows to be savage. 

The owner of domestic animals such as cattle and horses is Trespass by 
under a duty to keep them from straying on to another’s 
land, and consequently if they trespass he is responsible for 
all the natural consequences of the trespass, which include all 
such damages as result from the natural propensities of the 
animal, such as a horse kicking or biting another horse (g), 
though, apart from the trespass, the owner would not be 
liable for such injury [h]. Thus if a hbrse merely kicks another 
through a fence the owner may be liable, as it is a technical 
trespass even to put one foot over the boundary of another's ^ 
land (i) ; and if sheep suffering from scab trespass and infect 
with the disease sheep belonging to the occupier of the knd, 
the owner of the trespassing sheep is liable for that 
damage (j). 

But even in these cases the owner of the trespassing 
animal is not liable for consequences which are not the 
natural result of the trespass. Thus if a horse trespasses 
and attacks a man on the land in which it is trespassing 

(e) Lee v. Walkers (1939), 162 L. T. 89 (a boy interfering with a dog). 

(/) [1910] 1 K.B. 173 ; [1911] A. C. 10 ; *2 Digest 241, 26L 
{g) Lee v. Riley (1865), 18 C. B. N. S. 722 ; 2 Digest 226, UO, 

{h) Manton v. Brocklebanky [1923] 2 K. B. 212 ; Digest Supp. 

(t) Ellis V. Loflus Iron Co. (1874), L. R. 10 C. P. 10 ; 2 Digest 227, 

183. Cf. Article 34, ante. 

(;) Theyer v. Purnell, [1918] 2 K. B. 333 ; 2 Digest 296, 659. 
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the owner of the animal is not liable without proof of 


scienter {k). 


Animals 
straying from 
highways. 




If, however, as between two adjoining owners of land 
there is a duty imposed on one by grant or prescription 
to fence for the benefit of the other and by reason of his not 
keeping the fence in repair that other's animals stray upon 
his land he has no cause of action (1). 

It must also be remembered that where a person is lawfully 
using a public highway by driving animals along it he is 
not under an absolute liability if they stray from it on to the 
land or premises abutting on to the highway. If, without 
negligence on his part, the animal leaves the highway 
and does damage to an adjoining owner’s land or premises 
he is not liable (m). People whose property adjoins the 
highway, like those who use the highway, take the risk 
of mishaps arising out of its user which cannot bo prevented 
by the exercise of reasonable care (n) and the owner of land 
adjoining the highway must protect himself by proper 
fencing. A wilful trespass is, needless to say, not justifiable 
nor is the owner of the animal excused if the straying of the 
animal is due to his negligence (o). And the rule only applies 
to cases where the highw'ay is being lawfully used as a high¬ 
way : it does not apply, for instance, if cattle have escaped 
from their owner’s land, on to the highway and stray from 
the highway on to the land of another (p). And, although 
if an animal is straying on a highway, that may constitute a 
trespass as against the owner of the land over which the 


(k) Bradley v. Wallace^ LUl.y [1913] 3 K. B. 629; 2 Digest 236, 
236. 

(l) See Boyle v. Tamlyn (1827), 6 B. & C. 329 ; 7 Digest 291, 178. 

(m) Tillett V. Ward (1882), 10 Q B. D. 17 ; 2 Digest 224, 167. 
The owner of cattle straying on to land is bound to remove them within 
a reasonable time, i.e. reasonable m all the circumstances {Goodunjn v. 
Cheveley (1859), 4 H. & N. 631 ; 2 Digest 226, 182). 

(n) See per Blackburn, J., Fletcher v. Hylands (1866), L. R. 1 Ex. 
265, at pp. 286-287 ; 2 Digest 228, 195 ; and Bramwell, B., Holmes v. 
Mather (1875), L. R. 10 Ex. 261, at p. 267 ; 2 Digest 232, 216. 

(o) Qayler v. Davies Son, [1924] 2 K. B. 75 ; 36 Digest 04, 414. 
ip) Dovaston v. Payne (1796), 2^ Smith, L. C. 160 ; 26 Digest 316, 

486, m which case the pleader lost the case by pleading that the cattle 
‘ bemg in the highway,” strayed on to the adjoining land, for this 
was consistent with their trespassing on the highway. Ho ought to 
have pleaded that they were “ passing through and along the high¬ 
way,” which would imply that they were being lawfully driven along it. 
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highway runs, it is not, by itself, a wrong as regards other 
users of the highway and for this reason the owner of the 
animal is not liable in the absence of scienter merely because 
the animal may injure some person using the highway (q). 
There may be cases, at any rate in busy towns, in which 
the owner of the animal is under a duty to the users of the 
streets to prevent an animal straying on the highway, and 
if, owing to his negligence, the animal escapes on to the 
highway, he will be liable for the damage which it may 
do (r), blit generally speaking “ there is no duty on the owner 
or oecupit^r of land adjoining the highway to pnwent animals 
on it from (\seaping on to the highway " (rr), and though thi.'^ 
rul<‘ is not W(dl adapted to pn^sent conditions, th(' ( ourt of 
Appeal has reliietantly n‘“ahirm(*d it in tin*, recent case of 
V. Wilhinn it/). 

An owner of a cat or dog is not liable merely because it 
trespasses and does damage while trespassing on the land 
of another. Such creatun's cannot be kept confined as 
cattle and horses can, and must be allowed a certain amount of 
liberty {s). 


Art, 8().~Duty to keep Fire from doing 
Mischief 

(1) If a person intentionally makes a fire on 
his land he must see that it does no harm to 
others and answer for the damage if it does (<). 

(2) If a ])erso!t by his negligence allows a fire 


(V) Cox V. }iurbrid,;e (1803), 13 (’. B, N. S. 430 ; 2 Digest 233, 21S, 
and ctwen citod in note (/i), p 227, <in(c, and flughe.s v. [1943] 

K. B. .574; [1943] 1 All K. R. .‘>35. 

(r) Dfcti V. Dames, [1035] 2 K. B. 282 ; Digoat Supp , in which case 
the defondtint negligently, as it was found, tothoreil his pony in a 
stable opening into a street in Merthyr Tydfil, with the result that it 
escapofl and while trotting acro.ss the street knocked down the plaintiff, 
who was an invalid. The authorities are fully reviewed in this case 
which deserves careful study. 

[rr] Brackenborough v. Spahiitig U. D. C., [1042] A. 310, at p. 321; 
[ 1942] 1 All K. R. 34, at p. 40, pa Lord Wright. 

(e) Buckle v. Holmes, [1020] 2 K. B. 125 ; Digest Supp. 

(/) 'rubrn'il V. Stamp (1097), 1 Salk. 13 ; 2 Dige.st 00, 418. 
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to arise on liis land he is liable if it spreads to 
his neighbour’s land and does damage (w). 

(3) If a fire accidentally arises on a person’s 
land and it spreads without negligence on his 
part he is not answerable (a). 

(4) Where a person brings fire into dangerous 
proximity to another’s land without statutory 
authority he does so at his peril, and is liable if 
it does damage (6). If he has statutory authority 
he is only liable if the damage results from 
negligence in using his statutory powers (c). 

Explanation.—Fire is obviou.sly a thing which, if not kept 
within bounds, may do great mischief, and the common law 
rule seems to be that a person lights any fire on his land or in 
his house at his peril; though ho is not liable for damage 
done by a fire which begins accidentally [x.e. without negli¬ 
gence) or is lighted by a third person, except where the damage 
results from the spreading of the fire and he is negligent 
in permitting it to spread [d). 

(1) WIh'fo the (lefendant’.s servant, cltvining his car m the 
plaintiff’.s gaiago, turned the .starting handle and a flame 
shot up from the carburettor, whereupon the servant 
neglected at once to turn off the petiol supply tap, with 
the result that the fire extended to the tanks ami thence 
damaged the plaintiff’s garagi*, it was held that s. 86 of 


(ii) Vaughan v. Menlove (1837), 3 Bing. N. C. 468 ; 30 Digest 21, 
95 ; Filliler v. Phippard (1847), 11 Q. B. 347 ; 36 Digest 54, 334. The 
damage may include damage caused by the escape of water used to put 
out the fire, and by the heat and smoke from that fire : MulholUuul and 
Tedd, Ltd. v. Baker, [1939] 3 All E. H. 253 ; Digest Supp. 

[a] Fires Prevention (Metropolis) Act, 1774, s. 80, not limited to the 
metropolis. See Fdhter v. Fhippard, supra , and as to what is and what 
is not an accidental fire, see Musgrove v. Pandelis, [1919] 2 K. B. 43 ; 
36 Digest 54, 339; Job Edwards v. Birmingham Navigations, [1924] 
1 K. B., at p. 353 ; 36 Digest 214, 575 ; Collingwood v. Home and 
Colonial Stores, Ltd., [1936] 3 All E. R. 200 ; Digest Supp. 

(5) Hansel v. Webb (1918), 88 L. J. K. B. 323; 26 Digest 431, 
1503. 

(c) Jones V. Festmwg Rail. Co. (1868), L. R. 3 Q. B. 733; 38 Digest 
350, 562 ; Powell v. Fall (1880), 5 Q. B. D. 697 ; 26 Digest 431, 1501 ; 
Smith V. London and South Western Rail. Co. (1870), L. R. 6 C. P. 14; 
38 Digest 350, 563. 

{d) Compare the nile as to the duty to abate a public nuisance^ 
p. 118, ante. 
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the Fires Prevention (Metropolis) Act, 1774 (e), was no Art. 86 

defence, because (1) the fire which caused the damage - 

was not the fire in the caiburettor, but the subsequent 
one in the petrol tanks caused by the servant’s neglect to 
turn off the fH'trol supply tap ; (2) that the statute left 
unaffected tlie common-law liability of the defendant as 
owner of a potentially dangerous thing which causes 
damage. Tlie defendant was therefore liable (/). 

(2) A fire broke out in the defendants’ premise's m the night Colhngwood 
time, due to the fusing of an electric wire, part of the Hovie and 
electric installation used for ordinary domestic purposes, Colonial 
and spread to the plaintiff’s premises. It was found 
that the defect in the wiring was not duo to any neg¬ 
ligence on the part of the defendants, and as the installa¬ 
tion of electric wiring was not a dangerous thing within 
the meaning of the rule in Fletcher v. Hylands, the 
defendants were not liable (g). 

A person who, without statutory authority, uses a Liability of 
steam-engine on a highway or a railway, is liable for all 

, ^ 1 ' n companies 

damage done by escaping sparks setting tire to crops, etc., 
quite apart from negligence. He uses the fire at his peril (h). 

But railway companies which have statutory authority for 
using locomotives are, as we have seen, protected by their 
statutory authority from this absolute liability, and are not 
liable for fires caused by sparks without negligence (i), though 
they are liable if they cause fires by their negligence (i). 

When, however, the statutory authority is not directive but 
permissive, due consideration must be given to the rights of 
others (/). 

By the Railway Fires Act, 1905, and by the Railway Fires Railway 

Fires Act, 

-190;) 


(c) 9 Halsbury’s Statutes 848. 

(/) Muagrove v. Panddis, [1919] 2 K. B. 43; 30 Digest 54, 3^9, 
but see the criticism of this case by Romkr, L.J., in ( oilingwood \. 
//owe and Colonial Stores, Ltd., [1936] 3 All E, K. 200, at p. 208. 
ig) Collingwood v. Home dh Colonial Stores, Ltd., unpra. 

{h) Jones V. Festmwg Rad. Co. (1868), L. R. 3 Q. B. 733 ; 38 Digast 
350, 562 ; Powell v. Fall (1880), 5 Q. B, D. 697 ; 26 Digest 431, 1501 ; 
Mansel v. Webb (1918), 88 L. J, K. B. 323; 26 Digest 431, 1503; cf. 
Wing V. London General Omnibus Co., [1909] 2 K. B. 652 ; 36 Digest 
89, 594. 

(i) Vaughan v. Taff Vale Rail. Co. (1860), 6 H. & N. 679 ; 36 Digest 

7, 7. 

(k) Smith v. London and South Western Rail. Co. (1870), L. R. 0 
C. P. 14 ; 36 Digest 29, 150. 

(/) Morrison v. Sheffield Corporation, [1917] 2 K. B. 866 ; 2 Digest 
114, 970. Cf. Article 10, ante. 
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Art, 86 Act (1906) Amendment Act, 1923 (m), railway companies 

- are made responsible for damage done to agricultural land 

or agricultural crops by fire arising from sparks from loco¬ 
motive engines, notwithstanding that the engine is used 
with statutory authority, provided that the claim for damage 
does not exceed £200. Railway companies are by the same 
Acts given powers of entering on land for the purpose of 
extinguishing or arresting fire, and of doing certain things to 
diminish the risk of fire. 

(m) 1 Halsbury's Statutes 68, 121. See Att.-Qeii. v. G. 11'. Had. Co. 
[1924J 2 K. B. I ; 38 Digest 351, 572. 
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Akt. 87.—Definitions 

(1) Defamation i.s the publication of a false and 
defamatory statement concerning another with¬ 
out just cause or excuse, whereby he suffers 
injury to his reputation (not to his self-esteem). 

(2) A defamatory statement is one which 
imputes conduct or qualities tending to disparage 
or degrade any person (a), or to expose him to 
contempt, ridicule or public hatred, or to pre¬ 
judice him in the way of his office, profession or 
trade (6). 

(а) Dtgby v. Thompson (1833), 4 B. & Ad. 821 ; 32 Digest 10, 
100 , 

(б) Miller V. David (1874), L. U. 9 C. P. 118 ; 32 Digest 29, 188, 
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(3) A libel is such a statement in writing 
(or print) or in some other permanent form, 
such as a picture, effigy, caricature, or cinemato¬ 
graph film, and its publication is actionable 
without proof of any special, that is to say actual, 
damage. 

(4) Slander is such a statement in spoken 
words or their equivalent in some transient 
form, such as hissing, significant gestures, and 
the like. 

No action will lie for slander unless either 
(a) the plaintiff prove special damage, or (b) the 
slander is calculated to convey an imputation 
of one of the kinds enumerated in Article 90. 

Explanation.—Libels are generally in writing or printing, 
but this is not necessary; the defamatory matter may be 
conveyed in some other permanent form. For instance, a 
statue, a caricature, an effigy, chalk marks on a wall, signs or 
pictures may constitute a libel ” (c); and to these must now 
be added a talking ” cinematograph film {d). Similarly 
a slander may take the form of some significant sound or 
gesture, for though words, spoken or written, are the usual, 
they are not the only, means of conveying one’s meaning to 
another. 

The three elements necessary to constitute actionable libel 
are— 

(1) that the words, etc., complained of are defamatory ; 

(2) that they refer to the plaintiff ; 

(3) that they were published by the defendant. 

If the plaintiff establishes these three points, he makes out 
a primd facie case. 

If the action is for slander, he must also prove 
special damage, unless the slander falls within Article 90, 
infra (e). This distinction between libel and slander is 

(c) Monson v. Tussauds, [1894] 1 Q. B. 671, per Lopes, L.J., at p. 
692 ; 32 Digest 11, 23. 

{d) Yousaoupoff v. MetrO’Ooldwyn-Mayer Pictures, Lid. (1934), 
60 T. L. R. 681 ; Digest Supp. 

(e) Jones v. Jones, [1916] 2 A. C. 481. See per Lord Sumner, at p. 
600 i 32 Digest 28, 176 ; and cf.: Cleghorn v. Sadler, [1945] K. B. 326 
(firewatching not an office of honour or credit, so words spoken of 
plaintiff in respect of that occupation not actionable without proof of 
special damage). 
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due to historical reasons. Libel was cognizable by the Art. 87 

Star Chamber, and was regarded by that court not merely- 

as a crime punishable as such but as a wrong carrying the 
penalty of general damages; and this doctrine survived 
when that court was abolished and libel was dealt with by 
the courts of Common Law. The history of the action of 
slander was very different. It was never treated as a crime 
and was at one time dealt with by the courts of the Church, 
and when the civil courts came to deal with it, they concerned 
themselves with the ascertainment of actual damage suffered 
and the remedy was limited to such damage (/). 

By proving these points, however, the plaintiff only Defence 
establishes a pr^ma facte case, and in answer to it the de¬ 
fendant is entitled Uj provethatthcpublication was justified. Justification 
He may always justify by showing that the statement com- 
plained of was substantially true. For the law will not allow 
a man to recover damages in respect of an injury to a character 
which he either does not or ought not to possess {g). The 
defendant may also prove that the publication was privileged. Privilege 
that is, that the occasion of publication was such that he was 
justified in publishing the words whether true or not. For 
other defences see Articles 9G and KKi. 


Art. 88.—What is Defamatory 

(1) It is for the court to say whether the 
words (h) complained of are capable of bearing a 
defamatory meaning,, and for the jiuy to say 
wliether they in fact bear that meaning (i). 

(2) The words used must (if nothing is alleged 
to give them an extended sense) be constnied in 

(/) Seo Lord Haldane’s speech in Jones v. Jones, [1916] 2 A. C. 
481, at pp. 489-490. 

(ff) M'Pherson v. Daniels (1829), 10 B. <!t C., at p. 272 ; 32 Digest 
88, 7793 ; Wakley v. Cooke (1849), 4 Ex. 611 ; 32 Digest 11, 27. See 
Article 95. 

{h) The rules hero enumerated apply equally when the alleged 
defamatory matter takes some other form than written or spoken 
words, but as these are the commonest form, it is sufficient to state 
the rules as applicable to them. 

(t) Capital and Counties Hank v. Henty (1882), 7 App. Cas. 741 ; 
32 Digest 21, 727. If the jury find that they do not bear a defamatory 
meaning, their finding will not be readily disturbed. Broome v. 
A|7ar (1928), 138 L. T. 698; Digest Supp.; Lockhart v. Harrison (1928), 
139 L. T. 621 ; Digest Supp. 
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Art, 88 the sense in which they would be understood by 

- ordinary persons. If they are not capable of a 

defamatory meaning in that sense they may 
nevertheless be actionable if it is proved that 
they would be understood as defamatory by the 
persons to whom they were published (j). 

(3) It is immaterial whether or not the defen¬ 
dant meant the words to be defamatory. The 
question is whether the words he used were 
calculated to convey a disparaging imputation {k). 

Explanation.—Words which are not defamatory in their 
Innuendo ordinary sense may, nevertheless, convey a defamatory 
meaning owing to the circumstances in which they are 
spoken. If I say of a man “ he is no better than his father,” 
these words are not in their ordinary sense capable of a 
defamatory meaning. But if the father is known by the 
persons to whom the words are used to have been a scoundrel, 
the words used would convey to them the meaning that the 
son also is a scoimdrel. The words then would be defamatory 
in the sense in which they were understood by the persons to 
whom they were addressed. So again the tone of voice or 
emphasis may give a sinister meaning to words, for instance 
it may be a serious slander to say “ I don’t set my haystacks on 
fire.” 

As Lord Blackburn says ; “ There are no words so 
plain that they may not be published with reference to 
such circumstances, and to such persons knowing these 
circumstances, as-to convey a meaning very different from 
that which would be imderstood from the same wortls used 
under different circumstances ” (/). 

Accordingly, to make out a case when words not defama¬ 
tory in their ordinary sense have been used, the plaintiff 
must allege and prove an innuendo, i.e. he must allege and 

ij) See note {t), p. 239, ante. 

{k) Per Lord Blackburn in Capital and ('ounties Bank v. 11 rut i/ 
(1882), 7 App. Cas. 741, at p. 772; 32 Digest 21, 121; per Lord 
Loreburn in E. HvUon do Co. v. Jones, [1910] A. C. 20, at p. 23 ; 
32 Digest 17, 77 ; Cassidy v. Daily Mirror Newspapers, Ltd., [1929] 
2 K. B. 331 ; Digest Supp. ; Tolley v. Fry and Sons, [1931] A. C. 333 ; 
Digest Supp. 

(1) Capital and Counties Bank v. Henty, supra, at p. 771. Cf. Hough 
V. London Express Newspaper, [1940] 2 K. B. 507 ; [1940] 3 All L. K. 
31 ; Digest Supp. ; Thaarup v. Hulion Press, Ltd. (1943), 169 L. T. 
309 (use of a slang term). 
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prove that the words bear a secondary meaning and that Art, 88 

that meaning is defamatory of himself. So in the illustration- 

we have taken, he would allege that the words used meant 
“ that the plaintiff was a scoundrel.” He will prove this 
meaning by showing by evidence that the father was a 
scoundrel, and that the person using the words and the person 
to whom they were addressed knew that the father was a 
scoundrel. 

Hence the rule that whenever the words are not defama¬ 
tory in their ordinary sense, the plaintiff must allege in 
his statement of claim an innuendo, and must prove the 
facts necessary to satisfy the jury that the meaning 
alleged in the innuendo was the meaning of the words. 

But when words are defamatory in their ordinary sense, 
no innuendo is necessary. It is for the court to say 
whether, taking into account the manner and occasion of 
the publication and all the circumstances, the words are capable 
of bearing the meaning alleged in the innuendo (?«)> and for 
the jury to say whether in fact they bore that meaning. 

(l) Thus, (losmbiiig another as an infernal villain i^ a di^-Illustration'^ 

paraging statenaait Butlieient to sastain an action (n); of words 
and so is an imputation of insanity (o) ; or msolvency, or defaniatorv 
impecuniousnesH {p) ; or oven of past impecuruousness (q) ; 
or of gross misconduct (r); or of turf-trickery [s) ; or of 
ingratitude (<) ; or to say of a woman that she has Ikcu 
ravished, for this is likely to cause her to be a\oided, 
even though it involves no moral turpitude on her part {u). 

Also the publication in a newspaper of a story of no 
literary merit as being that of a well-known author has 
bi^en held libellous (a). 

(m) Stubbs Limited v. Russell, [1913] A. C. 386 ; 32 Digast 34, 292; 

Stubbs Limited v. Mazurc, [1920] A. C. 66 ; 32 Digest 34, 29S, 

{n) Bell v. Stone (1798), 1 Bos. & P. 331 ; 32 Digest 18, S9. 

(o) Morgan v. Ltngen (1863), 8 L. T. 800 ; 32 Digest 19, IftO 

{p) Metropolitan Saloon Omnibus Co. v. Hawkins (1859), 4 H iV X. 

87, 13 Digest 408, 1283; Eaton v. Johns (1842), 1 Dowi. N. S 602, 

32 Digest 66, 939, 

iq) dox V. Lee (1869), L. K. 4 Ex. 284 ; 32 Digest 72, 1008, 

(r) Clement v. Chtvis (1829), 9 B. & C. 172 ; 32 Digest 19, ltf2. 

{s) Oreville v. Cliapman (1844), 5 Q. B. 731, at p. 744; 32 Digest 

20 , lie, 

[t) Cox V. Lee, supra. 

[u] Youssoupoff V. MetrO’Qoldwyn-Maijer Victures, Ltd. (1934), 

60 T. L. R. 681 ; Digest Supp. 

(a) Ridge v. The English Illustrated Magazine, Limited (1913), 

29 T. L. R. 692 ; 32 Digest 23. liO. 

U.T. 
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(2) So, reflections on the professional and commercial conduct 

of another are defamatory ; as, for instance, to say of a 
physician that he is a quack. So, also, calling a news¬ 
paper proprietor “ a libellous journalist ” is defama¬ 
tory (6), although it would appear that applying the 
word “ Ananias ” to a newspaper does not necessarily 
impute wilful and deliberate falsehood to its manager 
and proprietor (c). 

(3) Inserting the plaintiff’s name under the head of “ first 

meetings under the Bankruptcy Act ” is libellous, the 
innuendo being that the plamtiff has become bankrupt, 
or taken proceedings in liquidation (d). And the in¬ 
sertion of the plaintiff’s name in a list of persons against 
whom decrees in absence had been obtained in the Small 
Debts Court is libellous, the innuendo being the plaintiff’s 
refusal or delay to pay his debts (e). 

(4) A married man, living apart from his wife, posed with a 

yoimg woman to a photographer in the employment of 
the defendants, telling him that he was engaged to her. 
The photographer sent the photograph to his employers, 
who published it m their newspaper with the words 
“ Mr. C. and Miss X. whose engagement is announced.” 
Mrs. C. sued the defendants alleging that the words 
meant that she was not married to Mr. C. but had lived 
in adultery with him. It was held that the findmg of 
the jury that the words bore a meaning defamatory of 
the plamtiff could not be inteifered with (/). 

This is a strong case ; the defendants were unaware 
that Mr. C. was a married man, and the inference to bo 
drawn from the words by tlioso who knew that Mrs. C. 
had lived with Mr. (.’. as his wife was, if they reasoned 
logically, “ either Mr. C. has promised something which 
he carmot perform, or Mrs. C. is not his wife ; ” and to 
draw the inference ” Mrs. C. is not Mr. C.’s wife ” is to 
assume that Mr. C. had promised something which ho 
could perform, which is a form of the fallacy known as 
begging the question. 

(5) The defamatory innuendo may bo supported solely by 

the circumstances in which the words are published. 

(6) Wakfley v. Cooke (1849), 4 Ex. 511 ; 32 Digest 11. 27. 

(c) Australian Newspaper Co. v. Bennett, [1804] A. C. 284 ; 32 
Digest 62, 900. 

(d) Shepheard v. Whitaker (1875), L. R. 10 C. P. 502 ; 32 Digest 
21 , 120 . 

(e) Stubbs Limited v. Mazure, [1920] A. C. 66 ; 32 Digest 34, 293 ; 
and compare this with Stubbs LxmUed v. Russell, [1913] A. C. 386; 
32 Digest 34, 292. 

if) Cassidy v. Daily Mirror Newspapers, Ltd., [1929] 2 K. B. 331 ; 
Digest Supp. Compare Ralston v. Ralston, [1930] 2 K. B. 238 ; Digest 
Supp. 
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The defendants published, as an advertisement of their Art. 88 

chocolate, a drawing of the plaintiff, a famous amateur - 

golfer, playing a stroke with a caddie looking on, and 
under the picture the following limerick : 

“ The caddie to Tolley said, ‘ Oh I Sir, 

‘ Good shot, sir, that ball see it go, sir, 

‘ My word liow it flies, 

‘ Like a Cartet of Fry’s, 

‘ They’re handy, they’re good and priced low, sir.’ ” 

It was hold by the House of Lords that, though the 
words and drawing were harmless m themselves, the 
fact that they were published could reasonably lead to 
the concliLsion that the plaintiff had been paid to allow 
his name to be used for the purpose of axlvertising the 
defendant’s goods, which was a serious reflection on his 
status as an amateur golfer and was therefore defama¬ 
tory {g). 

(6) The exhibition of the waxen efligy of a person who has 

)x>on tried for murder and acquitted, in company with y 

the efligies of notorious crimmaLs, may bo defamatory (h). fusmud's 

(7) The defendants were a Ann of brewers and received from Words not 

their customers in payment of their accounts cheques defamatory 
drawn on various branches of the plaintiff bank. These m their 
the plaintiffs had been accustomed to cash when jire- ordinary 
sonted by the defendants at their Chichester branch, 
but a now manager refused to continue this practice, ('apttnl <L- 
Thereupon tlie defendants sent out to their customers ('ourUtes 
a circular m the following terms : “ Messrs. Henty & 

Sons hereby give notice that they will not receive in ^ 

payment cheques drawn on any of the branches of the 
Capital and Counties Bank.” It was held that (1) the 
words were not libellous in their natural meanmg, and 
(2) there were no facts proved which made them capable 
of hearing the meaning alleged in the innuendo to the 
effect that the plaintiffs were insolvent. Accordingly, 
the circular was not actionable althougli its effect had 
been to cause a run on the bank and loss to the 
plaintiffs (i). 

(8) And in a later ca.se it was held that a circular sent out by Nccill v. 

an insurance company for which tho plaintiff had acted Art 

as agent, to the effect that the agency of tho plaintiff 
________ _ _ Insurance 

iff) Tolley V. Fry tb Sons, Ltd., [1931] A, C. 333 ; Digest Supp. 

[h) Monson v. Tuasaiids, Limited^ Monson v. Louis Tussaud, 

[1894] 1 Q. B. 671 ; 32 Digest 11, mid of. Garbrtt v. Hazell, Watson 
and Viney, Ltd., [1943] 2 All E. R. 359 (juxtapo.sition of photographs 
and letterpress in a magazine). As to cinematogruphs, see Youssoiipoff 
V. Meiro-Goldwyn-Mayer Pictures, Ltd. (1934), 50 L. R. 581 ; Digest 
Siipp. 

(t) Capital and Counties Bank v. Henty (1882), 7 App. Cas. 741; 

32 Digest 21, 121. 
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Art. 88 


had “ been closed by the directors,” was incapable of 
meaning that the plaintiff had been dismissed for some 
reason discreditable to him (as alleged in the innuendo), 
although some persons miglit choose to draw this in¬ 
ference, not from the language used, but from the fact 
referred to (k). 


Art. 89.—Defamation of a Corporation 

A corporation may sue for defamation, if (a) the 
statement complained of would have been' de¬ 
famatory of an individual and (b) it is injurious 
to the corporation as such, as tending to cause 
actual damage to it in respect of its property or 
business (Z). 

Explanation.— The law will protect a corporation as 
readily as it will protect an individual against defamation : 
but from the nature of the case some statements, which would 
injuriously affect an individual, will not affect a corporation 
at all Thus to charge it with acts which it is incapable of 
committing, such as murder or adultery, or to call it 
leprous,” which might well be actionable if used with 
reference to an individual, is really nonsensical and not 
defamatory; and on this ground it has been held that to 
charge a corporation with “ corrupt practices ” in the manage¬ 
ment of municipal affairs is not actionable (m). But to 
impute to it insolvency, or incompetence or dishonesty in 
the carrying on of its business or the management of its 
property is actionable (n); and consequently it was held 
that a colliery company which owned cottages and was 
accused of letting them to the miners in an insanitary state 


{k) Nevtll V. Fine Art and (Icncral Insurance To., [1807] A. C. 68, 
32 Digest 154, mS. 

{1) Metropolitan Saloon Omnibus Co, v. Uawkins (1859), 4 H. & N. 
87 ; 13 Digest 408, 1283 ; South Helton ('oal Co. v. V. E. Netvs Associa- 
ion, [1894] 1 Q. B. 133 ; 13 Digest 408, 1285 ; I), and L. Caterers, iMl. 
and Jackson V. D'Anjou, [1945] K. B. 210, affd [1945] W. N 88 on this 
point, where the defamatory statement was a slander, and was hold to 
be actionable without proof of special damage ; see next Article, 

(w) Manchester Corporation v. Williams, [1891] 1 Q. B. 94 ; 13 
Digest 408, 1284. 

(n) English and Scottish Co-operative, etc., Society, Ltd. v. Odhams 
Press, Ltd., [1940] 1 K. B. 440 ; [1940] 1 All E. R. 1 ; Digest Supp. 
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Iiad u cause of action (o): and during the world war it was 
held actionable to describe a company as German {p). 

Art. 90.—When Slander is actionable without 
Proof of Special Damage 

* No proof of .special damage need be given in the 
ca.se of words imputing ; 

(a) A criminal offence punishable corporally, 

that is to say, by death or imprison¬ 
ment {q) ; 

(b) Some contagious disea.se tending to exclude 

the party defamed from society (r) ; 

(c) Unchastity in a female (s); 

(d) Unfitness of the plaintiff for his profe.ssion 

or trade, or office of profit (t ); 

(e) Dishonesty or malversation in a public 

office of trust (u ); 

(f) Misconduct in an office of credit or honour 

such as would be ground for his removal 
from office (x). 

Explanation.— The word.s, “ You are a rogue, and I will 
prove you a rogue, for you forged my name,” are actionable 
per se {z). And it is immaterial that the charge was made 
at a time when it could not cause any criminal proceedings 

(o) South Hdton Coal ('o. v. N. K, News Association, supra. 

Ip) Slazengers, Ltd. v. Cibhs (1910), 33 T. I<. K. 35 ; 32 Digest 
19, 109. 

(q) Webb v. Beavan (1883), 11 Q. B. D. 609; 32 Digest 48, 550 \ 
Hellunij V Mitchell, [1910] 1 K. B. 609; 32 Digest 48, 553. Wliether 
an action has iintior this rule at the suit of a limited liability company 
when a crmnnal offenco is imputed to it, which if committed by an 
individual would bo punishable corporally, if it bo an offence whit'h tin* 
company is (*apable of committing, such as carrying on its trade in ii 
manner forbidden by the law was loft open by the Court of Appeal; 
J). and L. Caterers, Ltd. and Jackson v. IT Anjou, [1945] W. N. 88, 
though Stabs, J , in that case, [1945] K. B. 210, held that it did. 

(r) Bloodworth v. Cray (1844), 7 Man. Sa G. 334 ; 32 Digest 59, 856. 

(s) Slander of Women Act, 1891 ; 10 Halsbiiry's Statutes 421. 

(0 Foulger v. Newcomb (1807), L. K. 2 Ex. 327 ; 32 Digest 31, 
239 ; Miller v. David (1874), L. R. 9 C. P. 118 ; 32 Digest 29, 188. 

{u) Booth V. Arnold, [1895] 1 Q. B. 571 ; 32 Digest 44, 464 ; cf. 
Alexander v. Jenkins, [1892] 1 Q. B. 797 ; 32 Digest 44, 464. 

(x) Onslow V. Home, (1771), 2 Win. Bl. 760 ; 32 Digest 46, 526, 

( 2 ) Jones V. Heme (1769), 2 Wils. 87 ; 32 Digest 62, 640. 
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defamation 

to be instituted or of a crime for which proceedings h;ivo already 
been taken (a). Thus the words “ You are guilty ” [in¬ 
nuendo ‘‘of the murder of 1)."J are a sufficient charge of 
murder to support an action without proof of special 
damage (6). But if words charging a crime are accompanied 
by an express allusion to a transaction which merely amounts 
to a civil injury, as breach of trust or contract, such as “ he is 
a thief; he won't pay me for the manure that he’s had from 
me,” they art not actionable (c). Nor are words imputing 
an impossible crime, as “ Thou hast killed my wife,” who, to 
the knowledge of all parties, was alive at the time (rf). 

The allegation, too, must be a direct charge of a crime 
punishable corporally. The crime need not be indictable, 
nor need the words specify any particular crime, for instance, 
“ I will lock you up in Gloucester Gaol next week : I know 
enough to put you there,” is a sufficient imputation of a crime 
punishable by imprisonment (e), but a charge of having 
committed a crime punishable by fine only, although it 
involves a liability to summary arrest, is insufficient, without 
proof of special damage (/). Thus, saying of another that 
he had “ forsworn himself,” is not actionable per se, without 
showing that the words had reference to some judicial in¬ 
quiry (g). But an imputation that the plaintiff had brought 
a blackmailing action is actionable without proof of special 
damage, for by inference it imputed to the plaintiff that he 
was guilty of an indictable offence (h). 

But words imputing mere suspicion of a crime are not 
actionable without proof of special damage (i). 

It is actionable per se to impute a venereal disease or such 


(а) Gray v. Jones, [1939] 1 All E. R. 798 ; Digest Supp , whore tho 
words used were “ you are a convicted person. I will not have you 
here. You have a conviction.” 

(б) Oldham v. Peake (1774), 2 Wm. Bl. 959 ; 32 Digest 29, 20L 

(c) Per Lord Ellenborouoh in Thompson v. Bernard (1807), 
1 Camp. 48 ; 32 Digest 47, 541 ; and per Lord Kenyon in Cristie v. 
Cowell (1790), Peake 4 ; 32 Digest 47, 537. 

{d) Snag v. Gee (1597), 4 Co. Rep. IGa; 32 Digest 48, 555; Heming 
V. Power (1842), 10 M. & W. 564, 569 ; 32 Digest 48, 561. 

(e) Webb v. Beavan (1883), 11 Q. B. D. 609 ; 32 Digest 48, 550. 

if) Hellwig V. Mitchell, [1910] 1 K. B. 609 ; 32 Digest 48, 553. 

ig) Holt V. Scholefield (1796), 6 Term Rep. 691 ; 32 Digest 55, 746, 

[h] Marks v. Samuel, [1904] 2 K. B. 287 ; 32 Digest 47, 533. 

(r) Simmons v. MUchell (1880), 6 App. Cas. 156; 32 Digest 49, 
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ii (lineiusc iw loprosy or the plague, the reuHou jipparetitly 
l)eiiig that aueh diseimeK tend to exclude thi Huderer fniiii 
society : indeed, at one time a lejaT couM be removed fro i, 
society t)y the writ de kp-oso mnorendo (k). It is very doubtful 
wliether the rule applies in the case of any other disease, 
arbitrary and illogical though it be thus to restrict it; but 
it must be remembered that the law of slander rests not upon 
any principle whose elasticity will admit new cases, but upon 
artificial distinctions. 

In any event, a charge of past infection is not actionable 
without proof of special damage; for it shows no present 
unfitness for society (/). 

Formerly, words imputing unchastity to a woman were Imputation 
not actionable without proof of special damage except in the unchastity 
City of London. But by the Slander of Women Act, 1891 (m), 
this scandalous state of the law has been altered, and it is 
enacted that words spoken and published which impute 
imchastity (which include words importing addiction to a 
homosexual vice (//)) or adultery to any woman or girl shall 
not require special damage to riuider them actionable * pro¬ 
vided that the plaintiff shall not recover more costs than 
damages, unless the judge certifies that there was reasonable 
cause for bringing the action. 

It is quite clear that, as regards a man’s business, or pro- Imputatiorm 
fession, or office, if it be an office of profit, the mere 
imputation oi want ot ability to discharge the duties ot that or ottice of 
office is sufficient to support an action. It is not necessary profit 
that there should be imputation of immoral or disgraceful 
conduct; the probability of pecuniary loss from such im¬ 
putation obviates the necessity of proving special damage. 

But the mere disparagement of a tradesman’s goods is not 
sufficient, though such disparagement may amount to the 
tort of slander of goods (n). The disparagement must be of 


(i) See Vtilers v. Monsley (1769), 2 Wils. 403 ; 32 Digest 10, 9. 

(/) See Carslake v. Mapledorarn (1788), 2 Terra Rep. 473 ; 32 Digest 
69, 858; Bloodworth v. Qray (1844), 7 Mflm. & Gr. 334; 32 Digest 
69, 856. 

{ll) Kerr v. Kennedy, [1942] 1 K. B. 409; [1942] 1 All E. R. 412 
(imputation of “ lesbianism ”). 

(m) 10 HeJsbury’s Statutes 421. 

(n) See Article 101, post, and Lord Esher’s judgment in South 
HeUon Coal Co. v. N. K. News Association, [1894] 1 Q. B. 133 ; 32 
Digest 148, 1795. 
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his fitness for business (o), or some allegation which must 
necessarily injure his business (p). Thus, words imputing 
drunkenness to a master mariner whilst in command of a 
ship at sea are actionable per se {q). And similarly where a 
clergyman is beneficed or holds some ecclesiastical office, a 
charge of incontinence is actionable; but it is not so if he 
holds no ecclesiastical office (r). So to say of a surgeon 
‘‘ he is a bad character; none of the men here will meet 
him ” (s), or vi an attorney that “ he deserves to be struck 
off the roll ” (t) is actionable. 

On the other hand it is essential that the words, to be 
actionable without proof of special damage, should be spoken 
of the plaintiff “ touching or in the way of his calling,” that 
is to say, they must relate to his conduct in his office or the 
imputation must be connected with his professional duties: 
it is not sufficient to show that they have a tendency to 
injure him professionally, for this might be predicated of 
most imputations against a professional man. Thus it is 
not actionable per se to impute to a solicitor insolvency (w), 
nor to say “ he has defrauded his creditors, and been horse¬ 
whipped off the course at Doncaster,” because this has no 
reference to his profession (a). Ho it is not actionable per se 
to impute adultery to a doctor (i), or to a schoolmaster (c), 
though to accuse him of misconduct with his patients or 
pupds would be a different matter. 

With regard to slander upon persons holding mere offices 
of honour, the loss of which would not necessarily involve a 


(o) See White v. Mellm, [1896] A. C. 154; 32 Digest 184, 3264; 
De Stempel v. Dwikels, [1937] 2 All E. R. 215. 

{p) See Royal Baking Powder Co. v. Wright, CroHuley <(• Co. (1900), 
18 R. P. C. 95 ; 32 Digest 205, 2551. 

{q) Irmn v. Brmidwood (1864), 2 H, & C. 960 ; 32 Digest 43, 459. 

(r) OcUlwey v. Marshall (1863), 9 Ex. 294; 32 Digest 38, 349: 
followed in Wakeford v. Wright (1922), 39 T. L. R. 107 , 32 Digesl 
38, 350. 

(s) Southee v, Denny (1847), 1 Ex. 196 ; 32 Digest 40, 411. 

(t) Phillips V. Jansen (1798), 2 Esp. 623 ; 32 Digest 40, 335. 

{u) Dauncey v. Holloway, [1901] 2 K. B. 441 ; 32 Digest 37, 339. 

(a) Doyley v. Roberts (1837), 3 Bing. N. C. 835 ; 32 Digest 37, 33S. 
In this case the plaintiff was more interested in the turf than in the 
law, and the jury expressly found that the words were not spoken of 
him in his character of attorney. 

(b) Ayre v. Craven (1834), 2 Ad. & El. 2 ; 32 Digest 37, 343. 

(c) Jones V. Jones, [1916] 2 A. C. 481 ; 32 Digest 28, 177; a case 
which will repay careful study. 
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pecuniary loss, the mere imputation of want of ability or 
capacity is not enough. The imputation to be actionable 
j)er se must be one which, if true, would show that the 
plaintiff ought to be and could be deprived of his 
office by reason of the incapacity imputed to him. 
The implied damag(* is the risk of loss of the offic(* which he 
holds. Thus, an imputation of drunkenness against a town 
councillor is not actionable without proof of sjiecial damage. 
For such conduct, however objectionable, is not such as 
would enable him to be removed from or deprived of that 
office, nor is it a charge of malversation in his office (rf). 
But a charge of dishonesty in his office against one who 
holds a public office of trust, such as that of an alderman of 
a borough, is actionabh^ without sjiecial damage, even although 
there b(' no jiower to remove him (e). 


Art. 91.—Special Damage 

Tfie special damage necessary to supiiort an 
action for slander is some definite temporal loss, 
and the damage complained of must in fact flow 
directly from the use by the defendant of the 
words complained of, lc. not he too remote. 

Explanation. -Special damage means actual damage, as 
contrasted with the damage which the law will infer, and 
must always be proved to have been sustained in fact. It 
must be actual temporal loss (/), cc. loss of something pe¬ 
cuniary or capable of being estimated in money {g) ; mere 
risk of loss is not enough (//). Thus actual loss of trade or 
employment is enough (?), as also is actual loss of gratuitous 
hospitality (k), for a dinner has some pecuniary value ; but 

((/) AUxandi'r v. Jenkuxs, (1892] I Q. B. 797 ; 32 Digest 44, 46’J. 

(e) Booth V. Arnold, 1189r)] 1 Q. R. .571 , 32 Digest 44. m, 

{f) li(ddiffv V. FjV(w», [1892] 2 Q. R .524, at p .532, }hr Bowen, 
1..J. ; 32 Digo.st 170, 2086. 

{(/) ('hand)erlain v. Boyd (1883), 11 Q. R. D. 407 ; 32 Digest 171, 
2095. 

(h) Ihtd., at p. 416, per Bowen, L.J. 

(i) Evans v. Harries (1856), 1 H. & N. 251 ; 32 Digest 175, 2158; 
De Btempel v. Dunkeh, [1037] 2 All E. R. 216. 

{k) Moore v. Meagher (1807), 1 Taunt. 39; 32 Digest 172, 2109; 
Davies v. Sohwwn (1871). L. H. 7 Q. B. 112 ; 32 Digest 173, 2111. 


249 
Art. 90 



250 
Art. 91 

Remoteness 
of damage 


DEFAMATION 

loss of friends or soeiefv, pain, illness, and snfferin^^ are not 
enough (1). But apparently, if special damage of pecuniary 
value be shown and the action is therefore maintainable, the 
damages awarded need not be limited to such special damage 
but may compensate also for loss to reputation generally (m). 

The test of remoteness of damage, which is discussed 
elsewhere (n), is the same in slander as in other torts: was 
the damage due to the use of the words complained of or to 
some independent act of someone other than the speaker of 
the words (o) ? If the latter, the speaker is not responsible 
for the damage. It is for this reason that, usually speaking, 
he is not responsible for damage resulting from the un¬ 
authorized repetition of the original slander (p). So if the 
damage be immediately caused by the plaintiff himself, he 
cannot sue. For instance, where the plaintiff (a young 
woman) told the slander to her betrothed, who consequently 
refused to marry her, it was held that no action would lie 
against the slanderer {g). 


Art. 92,—The Libel or Slander must refer 
to the Plaintiff 

The plaintiff must prove that the words 
complained of might reasonably be understood 
by chc persons to whom they were published to 
refer to him, and that they were in fact under¬ 
stood to refer to him (r). 

It is no defence that the defendant did not 
intend to refer to the plaintiff (5). 


(/) Roberta v. Roberta (1864), .5 B. & S. 384; 32 Digest 172, 2101; 
Allaop V. Allaop (I860), 5 H. & N. 534 ; 32 Digest 173, 2110. 

(m) Dixon v. Smith (1860), 5 H. & N. 450 ; 32 Digest 165, 2015. 

(n) See Article 130, poat. 

(o) Weld-Blundell v. Stephena, [1920] A. C. 956, at p. 983, per Lord 
Sumner ; 32 Digest 80, 1104 ; and see Spencer Bower on Actionable 
Defamation (2nd ed.), p. 282. 

(p) See Article 94. 

{q) Speight v. Qoanay (1891), 60 L. J. Q. B. 231 ; 32 Digest 88, 
1188. 

(r) See Shaw v. London Express Newspaper Co. (1925), 41 T. L. R. 476; 
Knupffer v. London Express Newspapers, Ltd., [1944] A. C. 116; [1944] 
1 All E. R. 495. 

{s) E. Hulton db Co. v. Jones, [1910] A. C. 20; 32 Digest 17, 77; 
Newstead v. London Express Newspaper, [1940] 1 K. B. 377 ; [1939] 
4 All E. R. 319 ; Digest Supp. 
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Explanation. —It is not noccssary that the plaintiff should Art. 92 

be referred to by name. A person may be libelled under a- 

fictitious name or by mere description. But there must be 
enough to show ordinary readers that the plaintiff’ is the 
person about whom the defamatory words are used. So 
if a man wrote that all lawyers were thieves, no particular 
lawyer could sue him unless there is something to poiut to 
the particular individual ” (t). 

On the other hand, when the words used are such as to 
indicate a particular person, he can sue even though the 
defendant did not know of his existence and did not intend 
to defame him ( 5 ). Defamatory words, indeed, may be 
published of one person and be true of him, but be so expressed 
as to be reasonably understood as referring to another of whom 
the publisher had never heard, and will then be actionable 
at his suit: and the fact that they were true of the first 
person is no defence to the action (w). 

(1) A newspapin* ])ublisliod an attack on an emigre group Illustrations: 
called Mlado H\ih.s or Young Russia.” The plaintiff hsid Knupffer v. 
joined the Young Russia party in 1928, became assistant London 
rojiresentative of the Jiarty m (ireat Britain in 1935, and L^^press 
its representative and head of the Britisli branch in 1938. 

The total membership of the l)arty was about 2,000 and 
the Britisli branch comprised twenty-four mem}>ers. 

'file defendants did not justify their article but pleaded 
that they did not print or publisli the words of tlie plaintiff 
and that they wore not reasonably cajiablo of bemg under¬ 
stood to refer to him. It was held by the House of Lords, 
that the words could not bo reasonably understood as 
refeiTmg to the plaintiff, 

” There are two questions ” said Viscount Simon, L.C. 

” involved in the attempt to identify the jilaintiff as the 
])ei‘son defamed. The hist is a qi^estion of law— can 
the article having n^gard to its Iangut\ge, be regardeil us 
capable of referring to the jilaintiff ? 'fho secoiiil is a 
question of fact—does the article in fact lead reasonable 
people, who know the apj:>ellant, to the conclusion that 
it does refer to him ? Unless the first question can be 
answered in favour of the plaintiff, the second 
question does not arise (x*). But if the class be 


(0 Per W 1 LLK 8 , J., in Eastwood v. Holmes (1868), 1 F. & F. 347, 
at p. 349 ; 32 Digest 16, 72, 

{u) Newstead v. London Express Newsjmper, [1940] 1 K. B. 377; 
[1939] 4 All E. R. 319 ; Digest Supp. 

(x) Knupffer v. London Express News^papersj tid,^ [1944] A. C. 116; 
[1944] 1 All E. R. 496. 
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limited in number, for example, the trustees of a named 
settlement, then eaeh member may be libelled {((). 

(2) A newspaper publisliod an article describing a motor 
festival at Dieppe. The article contained the words : 
“ Whist ! there is Artemus Jones with a woman who is 
not his wife, who must be, you know, the other thing,” 
etc., and went on to say that Artemus Jones was a 
churchwarden when at home, but that when on th<^ 
French side of the Channel “ ho is the life and soul of a 
gay little band that haiuits the Casino and turns night 
into day, besides betraying a most unlioly delight in the 
society of female butterflies.” Neither the writer nor 
the editor of the paper intended to refer to the jilaintiff, 
a well-known barrister named Artemus Jones. The 
article was a mere fancy sketch of life abroad, and the 
name “ Artemus Jones ” was usevl as a fancy name, 
describing an imaginary character. It was proved, 
however, that readers of the paper thought the article 
referred to Mr. Jones. The judge du’ected the jury that 
if persons reading the article might reasonably think it 
related to the plaintiff, they might find a verdict for 
him. The jury found for the plamtiff, and the House} of 
Lords held that he was entitled to judgment (6). 


Art. 93.— Publication 

The making known of a libel or slander to 
any person other than the object of it, is 

publication in its legal sense, and repetition of 
defamatory matter by the original publisher is a 
new publication and a distinct cause of action (c). 

Publication Explanation.—“ Though, in common parlance, that word 

explained [publication] may be confined to making the contents known 
to the public, yet its meaning is not so limited in law. The 
making of it known to an individual is indisputably, in law, a 
publishing ” (d). Publication, therefore, being a question of 
law, it is for the jury to find whether the facts by which it is 
endeavoured to prove publication are true ; but for the court 

(a) See Booth v. Briscoe (1877), 2 Q. B. D. 496 , 32 Digest 13, 39, 
and Knupffer^s case, supra, where the cases are reviewed. 

(b) E. Hulton dh Co. V. Jones, [1910] A. C. 20 ; 32 Digest 17, 17. 

(c) Duke of Brunswick v. Harmer (1849), 14 Q. B. 185 ; 32 Digest 
76, 1060. As to repetition of a libel or slander originated by another, 
see next Article. 

id) R. v. Burdett (1821), 4 B. & Aid. 314 ; 32 Digest 79, 1097. 
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to decide whether those facts constitute a publication in point Art. 93 
of law (e). - 

If the libel be contained in a telegram, or be written on a Telegrams 
postcard, that is publication, even though it be addressed to 
the party libelled ; because the telegram must be read by the 
transmitting and receiving officials, and the postcard will in 
all probability be read by some person in the course of trans¬ 
mission (/), unless the statement on the postcard is of such a 
nature that it would not be understood as defamatory by 
persons reading it casually (g). But where a letter is sent 
through the post in an unclosed envelope there is no such 
presumption of publication (A). 

So, dictating a libellous letter to a typist, and giving it to Dictating 
an office boy to make a press copy, is publication. And if^‘^* 
the sender of a letter intends or knows that it is likely that 
some clerk or other person will open and read the letter it is 
a publication, even though it is addressed to the plaintiff: 

(diter, if he neither knew that such an act was likely nor 
intended it (i). But if the occasion is privileged the whole 
course of office routine is privileged, and the privilege, so 
long as reasonably used, covers communication to the servants 
both of the sender and of the recipient (k). But malice will 
always defeat this privilege (1). It is not settled whether the 
publication to a typist by a person dictating the letter is 
publication of a libel or a slander (m). 

The communication of a libel by the writer to his own Husband and 

wife 


(c) Sired v. Licensed Victuallers^ Society (1874), 22 \V. R. 5o3 
32 Digest 74, 1038 ; Hart v. Wall (1877), 2 C. l\ D. 146 ; 32 Digest 
75, 1050. 

if) IVi/towon v.f Veer (1874), L. R. 9 C. P.393; 32 Digest 116, 1481. 
{q) S(uigrove v. //o/e, [1901] 2 K. B. 1 ; 32 Digest 116, 1484. 

(h) Ruth V. Ruth, [1915] 3 K. B. 32 ; 32 Digest 76, 1003, 

(0 Sharp V. Skucs (1909), 25 T. L. R. 336; 32 Digest 78, 1080', 
Vorrell v. (ielston, [1916] 2 K. B. 615 ; 32 Digest 76, 1004. 

{k) lioxsius V. (loblet Frkres, {1894] 1 Q. B. 842; 32 Digest 116, 
1485 ; Roff v. British <jb French, etc. Co,,'[1918] 2 K. B. 677 ; 32 Digest 
117, 1487 Edmondson v. Birch, [1907] 1 K. B. 371; 32 Digest 117, 
1480 \ Osborn v. Thomas Boulter d: Son, [1930] 2 K. B. 226; Digest 
Supp., in which case the court refused to follow Pullman v. Rill <f? Co., 
[1891] 1 Q. B. 524 ; 32 Digest 76, 1069, owing to the changed conditions 
in which business is carried on, post, p. 260. 

(1) Smith V. Streatfeild, [1913] 3 K. B. 764 ; 32 Digest 165, 1876. 

{m) See Osborn v. Thomas Boulter dh Son, [1930] 2 K. B. 226 ; Digest 
Hupp. 
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93 wife is not “ publication,” because, in the eye of the law, 
- husband and wife are one person (n). 

But communication to the wife of the person defamed 
is “ publication.” Obviously, a man may suffer grievously 
if imputations on his character are made to his wife (o). 

Communication to the person who is the object of it is not 
publication within the meaning of the word us used with 
reference to libel and slander (p). 


Art. 94.— Repeating Libel or Slander 

(1) An action will lie for libel or .slander against 
a defendant who is merely a repeater (q), printer, 
or publisher of it, unle.ss the defendant can show : 
(i) That he did not know that he was publishing 
a libel or slander, (ii) That his ignorance was 
not due to any negligence on his part, (iii) That 
in the case of libels he did not know, and had no 
grounds for thinking, that the document was 
likely to contain libellous matter (r). 

(2) But in slander, if the special damage 
arise simply from the repetition, the originator 
will not be liable (a); except (a) where the 
originator has authorised the repetition (<); 
or (b) where the words are originally spoken to a 
person who is under a duty, legal, moral or social, 
to communicate them to a third person (w). 


(n) Wennhak v. Morgan (1888), 20 Q. B. D. 635; 32 Digest 78, 1085. 
{o) Wenman v. Ash (1863), 13 C. B. 836 ; 32 Digest 78, 1086. 

(p) White V. Stone Lighting and Radio, Ltd,, [1939] 2 K. B. 827 ; 
[1939] 3 All E. R. 507 ; Digest Supp. 

(q) One who knowingly allows a libellous placard, affixed to some 
part of his premises by another, to remain there may be liable under 
this rule ; Byrne v. Dean, [1937] 1 K. B. 818 ; [1937] 2 All E. K. 204 ; 
Digest Supp. 

(r) Emmens v. Pottle (1885), 16 Q. B. D. 364 ; 32 Digest 81, 1120 ; 
Vnetelly v. Mudies Select Libfa/ry, [1900] 2 Q. B. 170 ; 32 Digest 82, 
1122; Weldon v. Times Book Co. (1911), 28 T. L. R. 143 ; 32 Digest 
82, 1123; Bottomley v. Woolworth dh Co. (1932), 48 T. L. R. 621 ; 
Digest Supp.; Sun lAfe Assurance Co. of Canada v. Smith db Son, 
Ltd. (1933), 150 L. T. 211 ; Digest Supp. 

(fl) Parkins v. Scott (1862), 1 H. & C. 163 ; 32 Digest 87, 1174. 

(0 Kendillon v. MaUhy (1842), Car. & M. 402; 32 Digest 174, 2133. 
(u) Derry v. Handley (1867), 16 L. T. 263, per Cockburn, C.J. ; 32 
Digest 88, 1180. 
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(!) Where A. Hlaiulerod B. in C.’k hearing, an>i without Art 
authority. rofJoat^Ml ttio »laruier to D., per D. n‘fu>v‘<i 
to tru«t Bm it uaa liolil Uiat no action lay agaiiiHt A , , , 
the original utten*r, an the ilanuige wa« ih<; nswlt (/ 

C/h unauthorised reiietitioo and not of the ongj/i/ii 
Ktateinont (j). Ifeeh 


(2) So tlio iMiiitinK mill imlilihliiim i.y a ll,ii,l pan; „fa .Piinlrr PrinUni: 
(not a.-lumal,lo per k) rornlias (l„. wl,o pimts or slander 

wntoh aiKi puhliaiios tlu. slan.l,.,. ami all ai.liim -i .,f,GVeaor v. 

liiin, lialilo to an action for lil.ol, althoiiKli the oiigmator, Thvmki 
who iii(‘i(My spoke the .sland(‘r, uill not lx? liable witliout 
jiroof of si>ccial damage (z). 

(.i) Whore an actual duty la cast upon the person to whom Duty to 
the slander is uttered to comniuiuCciie what he had heard repeat 


to some third person (as when a ^ oniiuunication is made Derry v. 
to a husband, such as, if true, would render the person the Hardley 
subject of it unfit to aasociato with his wift3 anil daughters), 
the slandeier caimot excuse himself by saying, ‘ True, I 
told the husband, but I never intended that ho should 
carry the matter to his wife.’ In such case the com¬ 
munication 18 privileged, and an exception to the rule to 
which I have referred ; and the originator of the slander 
and not the bearer of it, is responsible for the con¬ 
sequences ” (u). 

4) Upon this principle the publisher, as well as the author of Publisher of 
a libel, IS liable ; and the former caimot exonerate libel 
himself by naming the latter. For “of what use is it DeCre^^ptgny 
to send the name of the author with a libel tliat Ls to v Wellesley 
pass into a part of the country where he is entindy un¬ 
known ? The name of tho author of a statement will 
not inform those wlio do not know Ids character wliether 
ho is a person entitled to credit for voracity or not “ (a). 

(5) When a libel is published in a newspaper, periodical, or Lilx'ls m 

book, the author is liable, for not only does he publish it newspapers, 
to the editor and compositors, but he is a participator periodicals 
in tho publication to the public. The proprietor wdio books 
publishes it by his servants is liable for tJie acts of his 
servants. Tlie printer prints it by his servants, and 
therefore ho is liable for a libel contamed in it. The 
editor also is usually responsible for tho publication (6). 

(6) A more difficult question arises with regard to tho dis- Innocent 

_disseminators 


(x) hard v. Wcfk^ (1830), 4 Mood. & K. 808 : 32 Digest 174, 2136. 

( 2 ) McGregor v. Thwaiics (1824), 3 B. C. 24 ; 32 Digest 136, 166S. 

(а) per Best, J., De Crenpigny v. Welloiley (1829), 5 Bing. 392, 
at p. 403 ; 32 Digest 87, 1172. Even if his eharacter is known and his 
reputation is such that no one would believe him, it is no defence, but 
can only go to mitigation of damages; Partner v. Hyde, 11937] 1 K. B. 
728; 11937] 1 All E. R. 773. 

(б) Per Lord Esher in Kmtwtis v. PoUle (1885), 16 Q. B. D. 354, 
at p. 357 ; 32 Digest 81, 1120. 



256 
Art. 94 


Explanation 
of justifica¬ 
tion 


DEFAMATION 

semination of newspapers and books by news-vendors, 
booksellers, and lending libraries (c). Primd facie all 
these persons take part in publishing hbels contained in 
the papers or books they sell. But a person who merely 
disseminates a newspaper or book which contains a libel 
is excused if he can show the facts sot out m paragraph (1) 
of this Article. 


Art. 95.— Justification 

That the statements complained of as fle- 
famatory are true in fact is an absolute defence 
in an action of defamation. 

Explanation,—The defence must set out particulars of 
the facts relied on, and at the trial musf prove that the whole 
of the libel is substantially true (c/). Facts occurring after 
publication may be admissible m support of justification (c). 

Littledale, J., thus explains the principle of the defence 
of justification : “ If the defendant relies upon the truth as 
an answer to the action, he must plead that matter specially ; 
not because it negatives the charge of malice (for a person 
may wrongfully or maliciously utter slanderous matter 
though true, and thereby subject himself to an indict¬ 
ment), but because it shows that the plaintiff is not entitled 
to recover damages. For the law will not permit a man to 
recover damages in respect of any injury to a cluiracier 
which he either does not or ought not to possess ” (/). 

It will be observed from the above that it is not necessarily 
a defence to an indictment for publishing a libel that the 
words were true : indeed from the point of view of the criminal 
law it may make the offence worse—“ the greater the truth, 
the greater the libel.’' In order to succeed on a plea .of 


(c) Vizetflly v. Mudic's Spied Library, [1900] 2 Q. B. 170 ; 32 Di^ont 
82, 1122; Weldon v. Ttmea Book Co. (1911), 28 T. L. li. 143; 32 
Digest 82, 1123; Bottomky v. Woolworlh d: Co. (1932), 48 'C. L. B. 
.521 ; Digest Supp. ; Sun Ltje Assurance Co. of Canada v. Sw^th (C 
Son, Ltd. (1933), 150 L. T. 211 ; Digest Supp. 

{d) Arnold v. Bottomley, [1908] 2 K. B. mi ; 18 Digest 102, 539; 
Reg. V. Labouchere (1880), 14 Cox C. C. 419; 32 Digest 97, 12S0; 
Zierenberg v. Labouchere, [1893] 2 Q. B. 183 ; 32 Digest 99, 1310. 

(e) Maisel v. Financial Times, [1915] 3 K. B. 336; 32 Digest 67, 950, 
if) See M'Pherson v. Daniels (1829), 10 B. & C. 263, at p. 272 ; 
32 Digest 88, 1193. “ Slanderous ” in this passage is used m the sense 
of “ defamatory.” 
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justification to an indictment it is necessary to prove not Art. 95 

only that the words are true but also that it was for the public - 

benefit that they should be published (< 7 ). 


Art. 96 .—Fair Comment 

(1) No action will lie if the defendant can 
prove that the word.s complained of are a fair 
and bond fide comment on a matter of public 
interest. 

(2) The court decides (i) whetlicr the matter 
commented on is one of j)ublie interest ; 

(ii) whether there is evidence that any part of 
the words complained of go beyond the limits 
of fair comment. 

(3) The jury, if the court is of opinion that 
there is some evidence that the comment is 
not fair, finds whether it is so or not. 

(4) Matters of public intere.st include (inter 
alia) literary and dramatic works, political matters, 
and the public conduct of public men, but not 
their private conduct (h). 

(5) The plea of fair comment does not arise 
if the plea of justification is made out (/). 

Explanation.- The defence of fair comment must uot Fair com¬ 
be confounded with justification on the one hand, or privilege 
on the other. If a defendant justifies, he must prove that' ‘ 
the imputation conUiined in the libel is substantially true, 
that is, true not only in its allegations of fact, but also in any 
comments made therein. If he succeeds, he makes out his 
defence and there is no need to inquire whether the com¬ 
ment was fair, it is sufficient that it was correct; if he fails, 


{g) Libel Act, 1843 , s. 6 ; 10 Halabury’s 8tatutes 407. 

{h) Wwdom V. Brown ( 1885 ), 1 T. L. R. 412 ; Bankhurst v. Hamilton 
(1887), 3 T. L. R. 500; Sutherland v. Slopes, [1925J A. C. 47; 32 Digest 
142, 1739. 

(i) Dakhyl v. Labouchcrc, [1908] 2 K. B. 325, u. ; 32 Digest 160, 
1823 ; approved in Sutherland v. Slopes, supra. 

U.T. 


17 
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he may, nevertheless, successfully contend that the state¬ 
ments are in the nature of comment on a matter of public 
interest (k), for, provided that the facts are truly stated on 
which the comment was made, the defendant need not prove 
the comment to be correct, or even just; it is sullicient if he 
can satisfy the jury that it was fairly and honestly made. 

Thus, if a critic states of a play that it is “ dull, vulgar and 
degraded,” and relies on the defence of fair comment, he will 
succeed if this is an expression of honest opinion, even though 
the comment be not such as a jury might think a just or 
reasonable appreciation of the play {1). 

But the expressions used must not pass the limits of 
criticism. Facts are not comment; and if facts are mis¬ 
stated, the defence of fair comment is of no avail, as when 
in criticising a play the critic stated it was founded on adultery, 
whereas in fact there was no incident of adultery in it. This 
cannot be ‘‘ comment,” fair or otherwise (m). 

So, too, criticism of a literary work must not be used as 
a cloak for mere invective or personal imputations not 
arising out of the subject-matter or based on fact. State¬ 
ments of this kind are not comment on a literary work, and 
are libellous if they are defamatory and not true (n). 

According to these principles, not only books and works of 
art, but even tradesmen’s advertisements, may bii fairly 
criticised (o). 

When, however, the defence of fair comment is set up 
to an attaejk on the conduct of public men, the Ime is 
drawn more closely. A public man may be attacked in 
his public conduct but not in his private conduct 
(except in so far as it touches on his public conduct). And 
even in regard to his public conduct, if imputations are made 
which charge a public man with base and sordid motives 


{k) Dujhy V. Financial Nexen, [1907] 1 K. B. r)02 ; 92 Digent 152, 
1845', Peter Walker dc Son, Ltd. v. Uodgnan, [1909] 1 K. B. 239; 
32 Digest 143, 1742 ; Woolton v. Sterner, [1913] 3 K. B. 499 ; 32 Digest 
100, 1317 ; Sutherland v. Stopen, [1925] A. C. 47; 32 Digest 142, 1739. 

{1) McQuire v. Western Morning News, [1903] 2 K. B. lOO ; 32 
Digest 151, 1826. 

{rn) Mcrivalc v. (Jarnon (1887), 20 Q. B. D. 275 ; 32 Digest 152, 
1837 ; Hunt v. Star Newspaper Co., [1908] 2 K. B. .309 ; 32 Digest 
139, 1702. ^ 

(n) Thomas v. Bradbury, Agnew dk Co., [1900] 2 K. B. 027; 32 
Digest 162, 1955. 

(o) Pans V. Levy (1860), 9 C. B. N. S. 342 ; 32 Digest 148, 1790. 
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or dishonesty in the discharge of his duties, the defence of Art. 96 

fair comment will not avail unless it is based upon facts - 

which arc truly stated, and the facts warrant the imputation 
made, i.e. the inhirencc drawn from the facts is a reasonable 
inference from those facts {])). 

Owing to the rule that the facts on which the comment is “ Rollod-up 
made must be truly stated, it has become usual for a de- ’’ 
fendant in a libel action to plead the “ rolled-up ” plea, 
namely : “ In so far as the said words consist of allegations of 
fact the said words are in their natural and ordinary meaning 
true in substance and in fact, and in so far as the said words 
consist of expressions of opinion they are fair comment made 
in good faith and without malice for the ben<dlt of the public 
upon the said factj^, which are a matt<er of public interest ” (q). 

This is a plea of fair comment only and not of justification 
The averment that the fact^ were truly stated is merely to 
lay the necessary basis for the defence on the ground of fair 
comment. If it is wished to plead ju.stification as wi'll as 
fair comment (which is cpiite ])ermissible) it must be pbaided 
in a separate plea (r). The court will not order the defendant 
to specify which of the words complained of h(‘ relies on as 
being statements of fact and which as being statements of 
opinion {s). 

On the other hand, fair comment must he distinguished Fair tom- 
from privilege. If the defence is privilege, and the privilege 
is establi.shed, the plaintil! fails however grossly untrue the 
libel may bo, unle.ss he proves that the defendant was actuatiHl 
by express malice in making it. In order, therefore, to defeat 
the plea of privik'ge the plaintiff must prove malice on tiio part 
of the defendant. In fair comment the ipiestion is, “ Is the 
comment fair, or does it exceed the bounds of fair criticism ( ’ 

In the latter case, it is not necessary to prove malice on 
the part of the defendant. But proof of such malice may be 

{p) Campbell v. SpotUsu'oodc (1863), 3 R. vS. 760 ; 32 Digest US, 

1802 \ Hniil V. Star Newspaper Co., [1908] 2 K. B. 309; 32 Digest 
139, 1702 ; Dakh^il v. Lal)oucliere, [1908] 2KB 325, ii.; 32 Dige.st irai. 

1823; JoyiU v. Cycle Trade Pitbltefhtny Co., [1901] 2 K. B. 292; 32 
Digest 149, 1805. 

(r/) First allowed i?i Cenrhyn v. lAcemed Vutuallers Mirror (1890), 

7 T. L. K. 1 

(r) Sutherland v. Stojies, [1926] A. C. 47; 32 Digest 142, 1730. 

Cf. Burton v. Board, [1929] 1 K. B. 301 ; Digest S\ipp. 

(s) Ago Khan v. 7'imes Puhluhtmj C’o , 119241 1 K. B. 675 ; 32 Diga>»t 
153, 1817. 
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Art. 96 proof that the comment is not fair (t). The defence of fair 

- comment, therefore, will fail if the jury are satisfied either 

that the libel was malicious or that it exceeded the bounds of 
fair comment (u). 

Tublication A newspaper is entitled to publish a communication whi(di 
of anonymous exceed the limits of fair comment, even if it be 

tions bv a anonymous or written over a name and address which prove 

newspapi'r to be fictitious. It is uot bound to ascertain the identity of 

its correspondent or to verify the name and address, if one be 
given, and if sued it is not bound to prove that the writer of 
the communication was not actuated by malice in order to 
rely on the defence of fair comment, at any rate if it be the 
only defendant (w). 

Fair comment is outside the region of libel altogether, 
whereas a privileged communication is one which is libellous, 
but for which no action will lie, because it is made in circum¬ 
stances which make it privileged (a). 


Art. 97.—Absolute Privilege 

(1) No action lies for a statement made upon 
an occasion which is absolutely privileged. 

(2) The occasions of absolute privilege are : 

(a) Parliamentary proceedings, and author¬ 

ised reports of parliamentary proceed¬ 
ings; 

(b) State communications; 

(c) Judicial proceedings. 

Explanation.—“ There are a few, not many, cases whore 
untrue communications or statements, which are defamatory, 
are by the law of England treated as absolutely privileged 

(l) See per Blaokbubn, J., in (Jampbell v. Spottiswoode (1863), 
3 B. & S. 769; 32 Digest 149, 1802; Menvale v. ('arson (1887), 20 
Q. B. D. 275 ; 32 Digest 152, 1837 ; Thomas v. Bradbury Agnew db 
Co., [1906] 2 K. B. 627; 32 Digest 139, 1702. 

(u) Sutherland v. Slopes, [1926] A. C. 47, at p. 63, per Lord Finlay , 
32 Digest 142, 1789. 

{w) Lyon v. Daily Telegraph, Ltd., [1943] K. B. 746; [1943] 2 All 
E. R 316. 

(a) See per Blaokbubn, J., in Campbell v. Spottiswoode, supra; 
Menvale v. Carson, supra. 
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so that although they are untrue, defamatory, and malicious Art. 97 

the law does not allow any action to be brought in reference- 

to them. The reason is that there are certain relations of life 
in which it is so important that the persons engaged in them 
should be able to speak freely, that the Law taLs th(; risk 
of their abusing the occasion and speaking maliciously as 
well as untruly, and in order that their duties may be carri(‘d 
on freely and without fear of any action being brought against 
them it says— ‘ We will treat as absolutely privileged any 
statement made in the performance of those duties ' {h). 

It was declared by the Bill of Rights, 1688, to be one of the Parliamen- 
privileges of Parliament that “ the freedom of speech and 
debates or proceedings in Parliament ought not to be im- " 
peached or questioned in any court or place out of Parlia¬ 
ment ” (c). 

This privilege extends to statements contained in petitions 
to Parliament (d) and of witnesses before Parliamentary 
Committees (e), but at common law did not extend to reports 
of Parliamentary proceedings, even though authorised by 
Parliament (/). Now, however, by virtue of the Parlia- Reports of 
mentary Papers Act, 1840, ss. 1-2, the publication by the 
authority of either House of reports, papers, votes or pro- 
ceedings of that House or of any verified copy thereof, is 
absolutely privileged, and any proceedings, civil or criminal, 
brought with reference to such publication will be summarily 
stayed on production of a certificate that the publication was 
so authorised (^). 

Any communication made by a Minister of the Crown to Matters of 
the Sovereign is absolutely privileged and this pr’ ilege 
extends to reports made in the course of military or naval 
duty and, generally, to all communications relating to affairs 

(6) More v. Weaver, [1928] 2 K. B. 520, at p. 521, pt r Scrutton, L J. ; 

Digest Supp. 

(c) See H. v. Cr^'evey (1813), 1 M. & S. 273, at p. 280, per Bailey, J. ; 

32 Digest 109, 1415 ; Ex parte ITcwoh (1869), L. R. 4 Q. B 573, at 
p. 576, per Cockburn, C.J. ; Dillon v. Balfour {\SS1), 20 L. K. Ir. 601. 

{d) Lake v. King (1670), 1 Mod. Rop. 58 ; 1 Saund. 131 ; 32 Digest 
109, 1420. 

(e) Qoffin V. Donnelly (1881), 6 Q. B. D. 307 ; 32 Digest 103, 1342. 

if) Stochdale v. Hansard (1839), 9 Ad. & El. 1 ; 32 Digest 110, 1425. 

This case led to the passing of the Parliamentary Papers Act, 1840 
(10 Halsbury’s Statutes 404), in the following year. 

(fj') The certificate may be under the hand of the Lord Chancellor, 
the Lord Keeper, the Clerk of Parliaments, the Speaker, or the Clerk 
of the House of Commons. 
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proceedings 


of state by one Officer of State to another in the course of his 
duty (h). • 

“No action of libel or slander lies against judges (i), 
counsel (k), witnesses, (/), or parties (m), for words written 
or spoken in the course of any proceeding before any 
court recognised by law and this though the words 
written or spoken were written or spoken maliciously, without 
any justification or excuse, and from personal ill will and 
anger against the person defamed(w). 

This rule applies wherever there is an authorized inquiry 
which, though not before a Court of Justice, is before a tribunal 
which has similar attributes (o), such as a coroner’s court (p), 
a court martial (q), a colonial consular court (r), a justici* of 
the peace having jurisdiction to make orders for the reception 
and detention of a person of imsound mind under the fainacy 
Act, 1890 (i*), an ecclesiastical commission (t), or a committee 
of the Law Society investigating charges against a solicitor (h). 
Similarly the report of an Official Receiver made to the court 
in the windmg-up of a company and the annual report of the 


(h) CJiattcrlon v Secretary of State for huim, [1895] 2 Q B. 189; 
32 Digest 111, 1428; Dawkins v. Lord Daulft (1809), L. K. 5 Q. B. 
94 ; 32 Digest HO, 1426 ; Isaacs ct Sons v. Cook, [1925] 2 K. B. 391 ; 
32 Digest 111, 1429, 

(i) Scott V. Stansjield (1868), L. R. 3 Ex. 220 ; 32 Digest 104, 1352 
(County Court judge); Law v. Llewellyn, [1906] 1 K. B. 487 ; 32 
IJigest 104, 1356 (magistrate), Thomas v. Churton (1862), 2 B. & S. 
475; 32 Digest 104, 1357 (coroner); Copartnership Farms, Lid. \. 
llarcey-Snnth, [1918] 2 K. B 405; 32 Digest 104, 1347 (inoinl)or of 
a tribunal established under Military Service Act, 1916). 

[1] Munster v. Lamb (1883), HQ B. D. 588 ; 32 Digest 105, 1368 ; 
Mackay v. Ford (1860), 5 f{. & N. 792 ; 32 Digest 106, 1370. 

(/) Seaman v. NethercUft (1876), 1 C. P. D. 540, 2 C. P. I). 53; 
32 Digest 106, 1374. 

{m) Astley v. Younge (1759), 2 Burr. 807; 32 Digest 107, 1391 \ 
Trotman v. Dunn (1815), 4 Camp. 211 ; 32 Digest 107, 1387. 

(a) Royal Aquarmm, etc.. Society v. Parkinson, [1892] 1 Q. B. 431, 
at p. 451, per Lopes, L.J. ; 32 Digest 128, 1592. 

(o) Ibid., at p. 442, per Lord Esher, M.R. ; O'Connor v. Waldron, 
[1935] A. C. 76 ; Digest Supp. 

ip) Thomas v. Churton (1862), 2 B. & S. 475 ; 32 Digest 104, 1357. 
{q) Dawkins v. Lord liokeby (1876), L. R. 7 H. L. 744 ; 32 Digest 
102 , 1339. 

(r) Haggard v. PHicier Frhes, [1892] A. C. 61 ; 3B Digest 83, 600. 

(s) Hodson V. Pare, [1899] 1 Q. B. 455 ; 32 Digest 108, 1395. 

(Q Barratt v. Kearns, [1905] 1 K. B. 504 ; 32 Digest 104, 1346. 

(u) Ldley V. Roney (1892), 8 T. L. R. 642 ; 32 Digest 109, 1406. 
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Inspector General in Bankruptcy to the Board of Trade are 
absolutely privileged (a). 

On the other hand the doctrine does not extend beyond 
courts of justice and tribunals acting in a manner similar to 
that in which such courts act (6), and therefore does not apply 
to proceedings before persons or bodies of persons whose duties 
are mainly administrative, such as licensing justices (c), the 
committee of the L.C.C. for granting music and dancing 
licences (d), or a Court of Referees under the Unemploy 
merit Insurance Act, 1930 (e). Still less will the doctrine* 
apply to a purely domestic tribunal like the committee of 
a club. 

As regards judges and others who preside over judicial 
tribunals, their freedom from liability to an action for defama- 
t ion is but an instance of the wider rule that an action will not 
lie against a judge for an act done in his judicial capacity, 
though it be alleged to have been done maliciously and 
corruptly, so long, at any rate, as he does not go beyond his 
jurisdiction (/). 

The privilege of counsel extends to a solicitor acting as 
advocate {g), while that of the witnesses and parties is not 
confined to what they say in open comt, but includes state¬ 
ments in affidavits, pleadings, and other documents which 
form part of the procedure of the inquiry (A), and statements 
made to a solicitor when engaged in preparing proofs of their 
evidence for the purpose of such proceedings (?) 

(a) BottomU if V. Brougham, [1008] I K. B 584; 32 102, 

l.m , Burr Smith, [19091 2 K. B. ,300 ; 32 Digest 102, 

{b) Seo note (o), atUe, p. 202. 

((’) Allu'ooil \ Cluipfnuu, [1914) 3 K. B 275; 32 Digest 103. 1341: 
cf. Veal V. Heard (1930), 40 T. T.. H. 448; Digest Supp (licensing of 
moneylenders). 

((/) Royal Aquarium, etc., Societtf v. Rarkui.'<on, [1892) IQ B 431 . 
32 Digest 128, 1692. 

(<) i'olbus V. Heury Whtlivay ih Co, [1927] 2 K. B. 378; Digest 
Supp ; Ma,>ioii v. Breim^ Brothers, Ltd., [1938] 2 All E. R 420 : Digest 
Supp. 

(/) See Article 8, ante ; Anderson v. Gome, [1896] 1 Q. B. 008, at p. 
071, per Lord Eshek, M.R. ; 32 Digest 104, 1350. 

(y) Munster v. Lamb (1883), 11 Q. B. D. 588 ; 32 Digest 105, 136S. 

{h) Hevis V. Smith (1866), 18 C. B. 126; 32 Digest 107, 1313'^ 
Henderson v. Broomhee^ (1859), 4 H. & N. 569 ; 32 Digest 108, 1393 ; 
Seaman v. Netherclift (1876), 1 0. P. D. 540, at pp. 644-546 ; 32 Digest 
106, 1374 ; HoeUon v. Parr, [1899] 1 Q. B. 466; 32 Digest 108, 1396. 

(i) Watson V. McExoan, [1906] A. C. 480; 32 Digest 109, 1407 , 
Beresford v. Whxte (1914), 30 T. L. H. 691 ; 32 Digest 109, 1408 
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Art. 97 

Solicitor 
and client 


Communication between a solicitor and client on the subject 
on which the client has retained the solicitor are privileged so 
long as they are relevant to that subject (k), but not if they 
are not fairly referable to the relationship of solicitor and client. 
It has been held by the Court of Appeal that the privilege is 
absolute (i), but the House of Lords has deliberately treated this 
as an open question (m). But communications by a solicitor 
about his client are probably not protected by any privilege («). 


Art. 98.—Qualified Privilege 

(1) No action lies for a coninuinication made 
upon an occasion of qualified privilege and fairly 
warranted by it, uidess it be proved to have been 
made mabciously, i.e. with an improper motive. 

(2) A communication is made upon an occasion 
of qualified privilege if made (a) by a person 
in discharge of some public or private duty, 
whether legal, moral or social (o), to a person who 
has an interest in receiving it (p), or (b) by a ])erson 
having an interest to be protected communi¬ 
cating information relevant to that interest to a 
person honestly believed to have a duty to 
protect that interest (q), or (c) by a person in 
matters where a common interest in or re¬ 
ciprocal duty in respect of the subject matter 
of the communication exists between him and 
the person to whom the communication is made. 
Such communications, if fairly warranted by any 
reasonable occasion or exigency and honestly 

(^) More V. Weaver, [1928] 2 K. B. 520 ; Digest Supp. 

(/) More V. Weaver, [1928] 2 K. B. 520 ; Digest Supp, 

(m) Minter v. Priest, [1930] A. C. 558 ; Digest Supp. 

(n) Qroom v. Crocker, [1939] 1 K. B. 194 ; [1938] 2 All E. R. 394 ; 
Digest Supp, 

(o) As ^ these words see the judgment of Scrutton, L.J., in WiUt v. 
Longsdon, [ 1930] 1 K. B.' 130 ; Digest Supp , which ought to b <5 carefully 
studied. 

(p) This does not include the person to whom the communication 
refers ; White v. Stone Lighting arul Radio, Ltd., [1939) 2 K. B. 827 ; 
[1939] 3 All E. R. 507 ; Digest Supp. 

{q) See, for instance, Blackham v. Pugh {\HiQ), 2 C. B. 011 ; 32 Dige.st 
133, 1642; Harrison v. Rush (1856), 5 E. & B. 344; 32 Digest 123, 
1550 ; Amann v. Damin (1800), 8 0. B. N. S. 547 ; 32 Digest 31, 221. 
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made, are protected for the common convenience Art. 98 
and welfare of society (r). 

(3) It is the duty of the judge to determine 
whether an occasion is privileged or not, 
and wliether the privilege extends to the whole 
statement. If so, and there is no evidence of 
actual malice to go to the jury, he must enter 
judgment for the defendant (s). 

(4) It is for the jury to find whether a com¬ 
munication made upon a privileged occasion 
is privileged or not (t), or, more accuratel}', 
whether it is protected as being within the scope 
of the privilege attaching to the occasion, or 
has lo.st that j)rotection (a), or is made maliciou.sly. 

(5) If the occasion is privileged the onus is 
on the plaintiff to prove malice, i.e. “ actual 
malice ” or “ malice in fact ” (h). 

(6) A communication is made maliciously in 
fact if made from any indirect and wrong 
motive, such as any unjustifiable intention to 
inflict injury on the ])er.son defamed (c); but if 
a person make a statement believing it to be 
true he will not lose the protection of the privileged 
occasion, although he have no reasonable grounds 

(r) See Toogood v. Spyruuj (1834), 1 C. M. A* R., p. 193 ; 32 Digest 
117, US9’ Adam v. Ward, [1917] A C. 309; 32 Digest 129, 1608; 

IVati V Lofigmion, [1930] 1 K. R, 130, Digest Supp., whore the whole 
question is elaborattOy disoussecl ; i'hapman v. Ellesmere [Lord], 

[1932] 2 K. B. 431 ; Digest Supp. For further illustration, see Phelps 
V. Kensley (1943), 168 L. T. 18 (communication of employer to 
employee’s doctor) : U'tTwfon/ey v. Ranipfoti, [1943] K. B. 319 ; [1943] 

1 All K. R. 661 (communication of a creditor of an officer to the 
commanding officer). 

{») See note (r). 

(i) Cooke V. H'l/dc/f (1855), 6 E. & B. 328; 32 Digest 167, 1S96 ; 
and per Lopes, L.J., in Pulhrmn v. Hdl dr Co., [1891] 1 Q. B., at p. 

529 ; 32 Digest 76, 1069. 

(а) See Adam v. H ard, [1917] A. C. 309, at p. 348, per Lord Shaw; 

32 Digest 129, 1608. 

(б) Clark v. Molynemr (1877), 3 Q. B. D. 237 ; 32 Digest 156, 1SS7 ; 

Jemnre, v. Delmeyc, [1891] A. C. 73 ; 32 Digest 166, 1SS7 , SmUh v. 

Streatfeild, [1913] 3 K. B. 764 ; 32 Digest 166, 1876. 

(c) Nevill V. E\ne Art Insuratice i'o., [1896] 2 Q. B., at p. 171 ; 

32 Digest 164^ 1868; Wall v. Longsdon, [1930] 1 K. B. 130, at pp. 

164-165; Digest Supp, 
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Art. 98 for his belief; but excess of privilege nmy be 
evidence of malice (d). 

Explanation.—There are occasions on which a person 
may make untrue and defamatory statements of another 
without incurring any legal liability therefor. These occasions 
are called privileged occasions and Lord BlackiujRx^ thus 
explains their nature : “ A publication calculated to convey 
an actionable imputation is primd facie a libel, the law, as it 
is technically said, implying malice, or, as I should prefer 
to say, the law being that the person who so publishes is 
responsible for the natural consequences of his act. But 
if the occasion is such that there was either a duty, though 
perhaps only of imperfect obligation, t.r a right to niakt‘ 
the publication, it is said that the occasion rebuts the pre¬ 
sumption of malice, but that malice may Ix' proved , or 1 
should pnTer to say that he is not answerable for it so 
long as he is acting in compliance with that duty or 
exercising that right, and the burden of proof is on 
those who allege he was not so acting'' (r). But the 
fact that an occasion is privileged does not necessarily protect 
all that is said or written on that occasion. Anything that 
is not relevant and pertinent to the discharge of the duty or 
the exercise of the right or the safeguarding of the interest, 
which creates the privilege will not b(‘ protected. This is 
a metter for the judge and not for the jury, and he has to 
consider the nature of the duty or right or inten'st and to 
rule whether or not the defendant has published something 
beyond what was germane and r(‘a8onably appropriate to 
the occasion or has given to it a jiublicity incommensurate 
to the occasion (/). 

But even if the ruling on these points is in favour of the 
defendant, he may have forfeited the privilege by malice, and 
this is a question for the jury; and if there h evidence of 
malice it must be submitted to them. Malice may be in¬ 
ferred from the terms of the communication itself, as if the 
language be unnecessarily strong, or from any extraneous 
facts which show that the defendant was actuated by spit(‘ 

{(l) Adam v. Ward, supra, at pp. 318, 321, 320; WcUt v. lAm(isd<ui, 
note (r), p. 265. 

(^) Capital and Counties Bank v. Hcnly (1882), 7 App. CaH. 741, 
787, 32 Digest 21, 72;. C(. Adam v IIW, [ 1917] A. ('. 309, at p. 318, 
per Lord Finlay ; 32 Digest 129, 1608. 

if) Adam v. Ward, supra, at pp. 320-321, per Lord Lobeburn, 
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or some indirect motive or from the introduction of ex- Art. 98 
traneouH matter into the communication (g). - 

“If,” says Brk'it, L.J., in Clark v. Molyneux (A), “ the Meaning of 
occasion is privileged it is so for some reason, and the de- 
fendant is only entitled to the protection of the privilege 
if he us(‘.s the occaision for that reason. He is not entitled 
to the protection if he uses the occasion for some 
indirect and wrong motive. Jf he uses the occasion to 
gratify his anger or his malice, he uses the occasion not 
for the reason which makes the occasion privileged, but 
for an indirect and wrong motive. . . . Malice does not 
mean malice in law, a term of pleading, but actual malice, 
that which is popularly called malice. If a man is proved 
to have statcil that which he knew to be false, no one need 
inquire further. Everybody ikssumes thenceforth that he 
was malicious, that he did do a wTong thing from some 
wrong motive. So, if it be proved that out of anger or for 
some other wrong motive the defendant Inis stated as true 
that which he does not know to be true, and he has stated 
it whether it is true or not, recklessly, by reason of his anger 
or other motive, the jury may infer that he used the occasion 
not for the reason which justifies it, but for the gratification 
of his anger or other indirect motive ” (k). 

(1) Wlit'io the plaintill }jad, by a hjH'oeh in Parliament, given llliiBtntions 
(he currency to a statement lelleeting on X., a puhlu'dutv 

seivant of tlu' Clown, aiul the <lefen<lant, who was Admit v 
Seeielaiy of tlio l)e|)aitment to whi<*li X. lielonged, Ward 
sent, b\ the <lnee(ion of tliat Department, to the Pre^^ 
lor puhlicaition a letter I’ontammg defamatory 
meiits al)out the plamtitT, i(‘futmg the latter's stateiiKuit'^ 
and vindicating X., it was held that the defendant’'* 
statement w^ius made on a ])iivilege<l oeeasion, and tliat 
ill the circumstances the publication was not un¬ 
reasonably wide and so the piivilege was not lost (/). 

(lM The plaintiff was a valet, and while he aiul Ins ma.st<‘r Scnial and 
w'ere staving at Newcastle a« the guests of the defendant, laoral duty 
who was a magistrate and mayor of Newcastle, the chief v. Hell 

(V) Ibid., at |). 318. prr Lonl Fini.w. 

(A) (1877), 3 Q. TP 1). 237, 24(5, .32 Digest 21, 121: and see the 
judgment of (Jreer, L.J., in Wait v [ 1930] 1 K. H. 130, 

at p. 150 , Digest Supp. 

(A) S(‘e note (A). 

(/) .Idam V. H W, [1917] A. C. 309 ; 32 Digest 129, Contrast 

('Ixtpiaan v. KlUamert {Lord), |1932] 2 K. H. 431, pvr Lord Han WORTH. 

M H., at pp. 45(5-457 ; Digest Supp. ; Standni v. Saath Knurr Krroniers, 

Ltd. (1934), 50 'I\ L. H 3(55 ; Digest Supp. 
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Art. 98 


Statements 
made by 
one having 
an interest 
to one 
having a 
corresponding 
interest 

Hunt V. 


constable showed the defendant a letter which he had 
received from the Edinburgh police stating that the 
plaintiff was suspected of having committed a theft 
at a hotel in Edinburgh which ho had recently left, and 
suggesting a cautious inquiry. The defenilant, without 
making any inquiry, told the plaintiff’s master privately 
that there had l^en a theft at the hotel and that suspicion 
had fallen on the plaintiff. It was held that the de¬ 
fendant made the statement to the plaintiff’s master in 
discharge of a moral or social, though not a legal, duty, 
and that the occasion was privileged. There being no 
evidence of malice, judgment was given for the de¬ 
fendant (m). 

(3) So advice or information given in confidence, at the request 

of another and for his protection, is privileged ; ami it 
seems that the presence of a third party makes no 
difference (n). TTiiis the character of a servant given 
to a person requesting it, is ])riviloged (o) ; but where the 
statement is volunteered it is more difficult to establish 
the privilege (p). To put it in another way, it is easier 
to infer a moral or social duty to make the communica¬ 
tion when the person interested in receiving it asks for 
the information than when he does not. It has Ix'en 
held, moreover, that information furnished for reward by 
persons or bodies making a business of it, such as trade pro¬ 
tection societies, is not made in pursuance of any social or 
moral duty (q), though inquiries and reports made for the 
members of a limited trade association are privileged (r). 

(4) The character of a candidate for an office, given to one of 

his canv 6 LSsers, was held to be privileged (5). 

(5) A privileged occasion arises, if the communication is of 

such a nature that it can be fairly said that he who makes 
it has an interest in making it, and that those to whom 
it IS made have a corresponding interest in having the 
communication ma<le to them. Thus, where a railway 
company dismissed one of their guards on the ground that 
he had been guilty of gross neglect of duty, and published 
his name m a monthly circular addreased to their servants. 


{m) Stuart v. Bell, [1891] 2 Q. B. 341 ; 32 Digest 122, 154>% 

(n) Taylor v. Hawkins {1851), 16 Q. B. 308 ; 32 Digest 160, 1931 ; 
Clark v. Molyneux (1877), 3 Q. B. D. 237 ; 32 Digest 169, 1922. 

( 0 ) Gardner v. Slade (1849), 13 Q. B. 796 ; 32 Digest 122, 1535. 
ip) Coxhead v. Richards (1846), 2 C. B. 569 ; 32 Digest 122, 1539 
Fryer v. Kinnersly (1863), 15 C. B. N. S. 422 ; 32 Digest 122, 1537, 
but see Davies v. Snead (1870), L. R. 6 Q. B. 608; 32 Digest 114; 
1455. 


(q) Macintosh v. Dun, [1908] A. C. 390 ; 32 Digest 120, 1520. 

(r) London Association for Protection of Trade v. Qreenlamls Limited, 
[1916] 2 A. C. 15 ; 32 Digest 120, 1521. 

(«) Cowles v. Potts (1866), 34 L. J. Q. B. 247 ; 32 Digest 167, 1893. 
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Htatirig the fact of, and the reason for, his dismissal, it Art. 98 

was hold that the statement was made on a privileged _ 

occasion, and that the defendants were not liable. For, 
as Lord Esher, M.R., said : “ Can anyone doubt that a 
railway company, if they are of opinion that some of their 
servants have been doing things which, if they were done 
by their other servants would seriously damage their 
l)iisiness, have an interest in stating this to their servants ? 

And how can it be said that the servants to whom that 
statement is macle have no interest in liearing that certain 
things are lieing treated by the company as misconduct, 
and that if any of them should bo guilty of such mis¬ 
conduct, the consequenc43 would lx* disnii^'sal from tlu- 
comjiany’s service ? ” (/). So joint-owners of property, 
sliareholders of a company and partners liave tins 
privilege in furtherance of their common interests (a). 

It IS ossiuitial, however, that there should bo reciprocity, 

(utiier a duty to communicate and an interest to receive 
or an interest to communicate and a duty to receive, or 
a common interest or reciprocal duty to communicate aiul 
receive the information (6). But if a banker mistakenly 
believing that a customer has not funds at the bank 
sullicient to meet a cheque returns it to the jiayer marked 
“not sufliciont,” ho is not protected. It is impossible to 
Cl cate a privileged occasion by acting under a mistake (c). 

However, imputations which, if ma<le to jxirsons having a Excow; of 
corresponding mteiest, would Ix) jinvileged in the absence privilege 
of actual malice, cease to bo so if sjiread broadcast. 

Thas, irnputatioas circulated freely against another in 
order to injure him in his calhng, however boiid fide 
made, are not privileged. For instance, a clergyman is 
not jirivilegod in slandering a schoolmaster about to start 
a school in his parish (d), 8o, the imnecessarv' trans¬ 

mission by a post oitice telegram of libellous matter, 
which would have been privileged if sent by letter, 
avoids the privilege (e). And where by the defendant’s 
negligence that which would 1x3 a privileged communica¬ 
tion if made to A., is in fact placed in an onvelojX3 diiected 


(q Huyil V, OrecU Northern Natl. To.. (18911 2 Q. B. 189 ; 32 Digest 
121, lf)2S. Distiiiguisli De v. McCarthy, [1942] 1 K. B. 138 , 
[1942] 1 All E. li. 19 (publication of defamatory statements m notitc 
of meeting of borough council). 

(o) Quartz Hill Gold Minmq Co. v. Beall (1882), 20 Ch. D. 501 ; 
32 Digest 182, 2242. 

(6) Watt V. Loiujudon, [1930] 1 K. B. 130; Digest 8upp, ; Chapman 
v. EUcaviere {Lord), f 1932] 2 K. B. 431 ; Digest Supp. 

(c) Davidson v. Barclays Bank, [1940] 1 All K. H. 31B ; 50 T. L. R, 
343 ; Digest Supp. 

(d) Oilptn v. Fowler (1854), 9 Ex. 616 ; 32 Digest 130, 1614, 

{e) Williamson v. Freer (1874), L. R. 9 C. P. 393: 32 Digest 116, 1482. 
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Art. 98 

Incidental 
publication 
to persons 
not having 
interest 


Speeches at 
(ounty 
council., etc. 

Art. 99.—Reports of Matters of Public Interest 

(1) A fair and accurate report of - 

(a) 'I’lic proeeeding.s of either Hou.se ot I'ar- 

liameiit (a), or 

(b) Proceedings before a ])ro])crly constituted 

judicial tribunal exercising its jurisdic¬ 
tion in open court (6). the ])ublication 
of which is not prohibited by law (c), 
or the court itself (d), or 

(c) Proceedings at public meetings or at 

meetings of local authorities and similar 
bodies in a newspaper (e), 

(/) lifbfhtrh V. Ma/'lltv(nnt\ 118941 2 Q H. 54 , .42 11 1, I (HO 

{q) Ih)X8nts V. (lohU’l Freifu, [1894] 1 Q. II. 842, 42 Dij'cst llti, 

1456 , FduioiujUion v. B-rch, |1907] 1 K. B 471 , 42 Digtv^t 117, Jl-SH ; 
RujJ V. British (C’ French, <tr , Co , (1018j 2 KB. (>77 , 42 Dit^ost 117, 

1457 , Osborn v. Thomoji Boulter (0 Bon, (1940] 2 K B 220, Di^o.sb 
Supp ; refusing to follow Pullmon v //?//, [1891] 1 Q B 521; 42 
Digest 7(), 1069, as not applicable to modem eondition.s. 

(h) Royal Aquarium Sonety v. Parkinson [1892] 1 Q. B. 441; 42 
Digest 128, 1592, Pittard v.Oftvcr,[18911 1 Q. B. 474; 42 Digest 118, 1406. 
(a) IVasc/n^v. Waller (1868), L. R. 4 Q. B. 74 ; 42 Digest 144, 1754. 

[h] Kiniber v. Press Assoeiatwn, lAd., [1894] 1 Q. B. G5 , 42 Digest 
146, 1666, R. V. Fvcmnq News, [1925] 2 K. B. 158, 42 Digest 147, 
1669 ; Farmer v. Hyde, [1947] I K. B. 728 ; [1947] 1 All K. K 774 , 
Digc.st Supp 

(c) E q. is not obscene or bla.sphoinouH, or within the ftrovisiou.s of 
the Judicial Proceedings (Regulations of Reports) Act, 1926 (1 Hats- 
bury'8 Statutes 854). 

(d) Odgers on Libel, 5th ed., p. 414. 

(c) Law of Libel Amendment Act, 1888, 8. 4 (10 Halsbury'b Statutc.i 
418) ; see p. 272, ftosi. 


to B., whereby the defamatory matter is publislied to B., 
the defendant will be liable (/). • 

(7) But the privilege is not lost when the defamatory slale- 

ment is in the reasonable and ordinary course of being 
copied. So if a solicitor dictates to his clerk a letter, 
which would bo privileged if written by him personally, 
the solicitor’s privilege covers the publication for this 
purpose to his clerk ; and if a company writes to another 
company a defamatory statement of a third pmson 
(which would be privileged), the publication to the clerks 
who in the ordinary course copy the letter, is privih'ged ( 7 ). 

( 8 ) So, too, there is qualified privilege for sjx^i'ches made at 

meetings of district and county counciL {h). 
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is privileged in the sense that no statement 
therein, though untrue and defamatory of another, 
is actionable at the suit of that other, unless ho 
proves that the report was published maliciously. 

(2) The publication of extracts from or ab¬ 
stracts of Parliamcjitaiy papers (/) and of correct 
copies of or extracts from any judicial or official 
records which are by statute open to public 
inspection (g), is also privileged in the above 
sense. 

Explanation. —Wh(*th(T a report i.s fair and accurate is 
a (juestion of fact. The privilege does not (‘xtend to com¬ 
ment, which, in newspajicrs, fr(‘(|uently tak(‘8 the form of 
headlines (/i). 

The privileg(‘ given to rpjiorts of proceedings in Parliament 
and the ( ourts, so tong as they are published without malice (i), 
exists at common law, and extends to reports of their pro¬ 
ceedings published by bodies who have similar attributes 
as Courts of Justice (j). For instance, where the General 
(ouncil of Medical Education and Registration, who are 
empowered by statute to strike the names of persons off 
the register of medical practitioners, struck off the plaintiff’s 
name, and in their annual published report stated the cir¬ 
cumstances which induced them to do so, it was held that in 
the absence of actual malice the publication was privileged (A:). 
Hut the privilege does not extend to proceedings befor(‘ 
tribunals whose functions are mainly administrative (i) or 


if) rjirliaincntary Papors Ait, 1S40. s (lo Halshmys Statutes 
104) , Mangdia \. W'nglU, [1900] 2 K. B. O.IS , 92 140. 1722 

{</) Fleming v. Xmton (1848), 1 H L (/ ‘MV.\ , U2 127, 15S4 ; 

Srnrlc.'i v Scarlett, [1892] 2 Q H .lO . .’12 Digest 127, , Jones 

{John) d’ Soms, Ltd. v. Financial Times (1909), 2.7 T L B. (>77, 32 
DigoHt 127, 1587. 

{li) Stiliti V. Nokes (1800), 7 lOast 193, 32 Digest 94, 1255', ( lemeiU 
V. lewiH (1822), 3 B. A' AM. 702; 32 Digest 139, 1704, IhAop v. 
Laliim r (1801), 4 L. T. 775 ; 32 Digest 25, 151. 

(») For an iiist^ioo of a case where malice was proveil, f>oe Salmon 
V. Iftaac (1809), 20 L. T. 885 ; 32 Digont 155, 1872. 

(j) See Aitiele 97. p 202, arUc 

(k) Allhntt V. (linenil Council of Medical Fducaiwn ami Fegi^tiaiion 
(1889), 23 Q B. D 400; 32 Digest 128, 1597. See especially at p. 413. 

(/) See Article 97, pp. 263, ante. 


Art. 99 


Ke|K)rU ol 

([uasi-judicial 

proceedings 
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Art. 99 


Chaptmn v. 

Lord 

Ellesmere 


Contem¬ 
poraneous 
reports of 
judicial 
proceedings 
m news¬ 
papers 


Newspaper 
reports of 
meetings 
and publi¬ 
cation of 
public 
notices, etc 


a court to which the public are not admitted (m), or before 
a purely domestic tribunal like the Jockey Club (n). Hence, 
when the stewards of the Jockey Club published in The Times 
a report of their decision, it was held that neither they nor 
The Times could claim privilege : though a publication by 
them of the same decision in the Racing Calendar, the recog¬ 
nised organ of the Jockey Club, m accordance with th(* rules 
of the Club, by which the plaintiff was bound, was held to be 
privileged, and the plaintiff could not destroy the privilege 
by relying upon and satisfying the jury of an innuendo (n). 

As regards reports of judicial proceedings in newspajiers, 
it is provided by s. 3 of the Law of Libel Amendment iVet, 
1888 (o), that “ a fair and accurate report in any newspaper 
of proceedings publicly heard before any court exercising 
judicial authority shall, if published contemporaneously 
with such proceedings, be privileged, provided that nothing 
in this section shall authorize the publication of blasphemous 
or indecent matter,” and probably this has the effect of 
making the privilege absolute^ though there is no decision on 
the point (p). Apart from this provision there is no difference 
between a report in a newspaper and any other report. 

At common law the privilege was confined to reports of 
parliamentary and judicial proceedings (</), but by s. 4 of 
the Law of Libel Amendment Act, 1888 (r), it is enacted 
that a fair and accurate report published in any 
newspaper of the proceedings of a public meeting, 
or (except where neither the public nor any newspaper 
reporter is admitted) of any meeting of a town council, 
board of guardians, or local authority, constituted under 


{ni) Lewis v. Levy (1858), E. 1^. k E. 537, at p. 558, 32 Digoat 
136, 1667. 

(a) Chapman v. Ellesmere {Lord), [1932J 2 K. H. 431 ; Digont 
yupp. 

{o) 10 Halsbury’s Statutes 418. 

(/?) On the question whether the pnvilege he absolute or qualifioU, 
bee Fraser, 7th ed., pp. 129-133 ; Spencer-Bower, 2nd ed., p. 406 ; 
Gatley, 2nrd ed., p. 351 ; Odgers, 6th ed., p. 267. The difficulty 
arises from the fact that the clause in the Bill originally provided that 
such a report should be “ absolutely privileged,” but the word ” abso¬ 
lutely ” was struck out in committee. On the other hand, the words 
” unless it shaU be proved that such report was published maliciously,” 
which occur in s. 4 of the Act, were not eulded. 

{q) See Purcell v. Sowler (1877), 2 C. P. D. 216; 32 Digest 146, 
1764. 

(r) 10 Halsbury’s Statutes 418. 
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the provisions of any Act of Parliament, or of any meeting Art. 99 

of any commissioners, Select Committees of either House - 

of Parliament, and the publication at the request of any 
Government office or department, officer of State, com¬ 
missioner of police or chief constable, of any notice or report 
issued by them for the information of the public, shall be 
privileged, unless it shall be proved that such report or 
publication was published or made maliciously. But the 
protection intended to be afforded by that section is not 
available if the defendant has refused to insert m the news¬ 
paper, in which the matter complained of appeared, a reason¬ 
able explanation or contradiction by, or on behalf of, the 
plaintiff. Nor is it available to protect fair and accurate 
re])orts of statements made to the editors of newspapers by 
])rivate persons as to the conduct of a public officer («), nor 
does the privilege extend to comments on the proceedings {t). 

Nor can any pnvili'ge be claimed for defamatory statements 
appearing in a notice convening a iiKMdmg of borough council, ‘ 
aihxed to th(‘ doors of th(‘ Town Hall and sent to the public 
libraries in the borough 

Art. 100.—Apology 

(1) At common law the fact that the defendant 
lias apologised for having defamed the plaintiff 
is no defence. 

(2) By statute the defendant in any action 
for libel or slander may prove in mitigation 
of damages that he made or offered an apology 
before the commencement of the action, or as 
soon afterwards as he had an opportunity, if 
the action was begun before he had an oppor¬ 
tunity of doing so (w). 

(3) In any action for libel contained in any 

newspaper or other periodical publication, it 

(fl) Dams V. Shepstone (1880), 11 App. Caii. 187; 32 Digest 144, 

1746. 

(t) Statiden v. South Kssex Recorders^ Lid. (1934), 50 L. R. 365 ; 

Digest Supp. 

{u) De Buse v. McCarthy, (1942] 1 K. B. 150 ; f 1942] 1 All E. R. 19. 

{w) Libel Act, 1843, s. 1 (10 Halsbury’s Statutes 406). 

U.T. 18 
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100 is a good defence that such libel was inserted 
~ without actual malice and without gross negli¬ 
gence (a), and that before the commencement of 
the action, or at the earliest opportunity after¬ 
wards, the defendant inserted in such ncwspa])er 
a full apology, or, if the paper or periodical is 
published at intervals exceeding one week, tliat 
he offered to publish the apology in any newspa[)ei' 
or periodical selected by the plaintiff (h). With 
this defence there must be payment of money 
into court by way of amends, and no other 
defence can be pleaded (c). 

Explanation.—If the defendant intends to give evidence 
of an apology in mitigation of damages, ho must give notice 
with his defence (rf). The Act of 1888 also enables a defen¬ 
dant, in the case of a libel in a newspaper, to give evidence 
in mitigation of damage that, the plaintiff has recovered, or 
brought actions for, damages m respect of other libels to 
the same effect (c). 


Art. 101. -Slander of Title and Slander 
of Goods 

(1) Slander of title is a false statement dis¬ 
paraging a person’s title to property. 

(2) Slander of goods is a false staterneiit dis¬ 
paraging goods manufactured or sold by another. 

(3) The .slander may be oi'al or in writing or 
print. 


(а) It is for the defendant to substantiate this allegation by e\ idenee, 
PflFTfi V. Edwards (1887), 3 T. L. K. 423. 

(б) Libel Act, 1843, s. 2 (10 Halsbury’s Statulos 400). 

(c) Libel Act, 1845, s. 2 (10 Halsbury's Statutes 400) ; li. S. C. 
Order XXIL, r. 1. This special defence is hedged round with so 
many conditions that it is not often met with in practice, and news¬ 
papers prefer to rely on the general law. 

(d) Libel Act, 1843, s. 1 (10 Halsbury’s Statutes 405). 

(f ) Law of Libel Amendment Act, 1888, 8. 6 (10 Halsbury’s Statutes 
420). 
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(4) An action for slander of title or slander of Art. 101 
goods will lie if— - 

(i) The statement is false ; 

(ii) The publication is malicious ; , 

(iii) The publication causes special damage (/). 

Explanation.—Actions of this kind arc not properly 
actions for libel or slander, but belong to the class of tort 
known as injurious falsehood. The cause of action is for 
damage wilfully and intentionally done without just occasion 
or excuse (g). The statement to be actionai>le need not be 
defamatory of the person (A), and it will be observed that 
even though the statement is in writing, it is not actionable 
without proof of sjiecial damage (i). There must also always 
be evidence of actual malice (A). 

In every case of this kind there must be jiroof of actual 
damage, i.e. of actual and temporal loss, resulting From the 
slander, Jn the case of slandcT of goods, loss (d aistom and 
falling od m the sales is the usu<d kind of sjiecial damage. 

Where the slander is of title to property, real or jiersonal, 
the special damage may be the diminished value of the 
property by reason of difiiculty of selling or letting it (/). 

For a person in trade to pulT his own goods or proclaim Putlmu oik ^ 
their superiority over those of his rivals is not actimiable, 
even though tlie statement is untrue and made maliciously, 
and causes damage to the rivals. A mere jiulling of one/s 
own goo<ls, without active disjiaragement of a rival's goods, 
gives no ground of action, for the rival’s goods have not been 
decried (m). 

iJ) Lynr V. Xich()IL'< (LKMl), 23 'C. !>. R. SS , 32 Di^e^t 210, X)0'J, 
ariJJithM V. lU nn (Dll). 27 T. L. H 310 , 32 Di^jrst 210, -jm 

{(f) /Vr Howkn, li.J , m li(Uc!iJff v. Kv(inf(, [18112] 2 Q. U. 521. 

Ht p. 527 ; 32 DigoHt 170, 

(h) I hid. 

(i) White V. Millm, [1805] A. C. 151; 32 Digest lS-1, 2205. 

{k) (Jret rH LiinUed v. /Var;m»n (1922), 39 R. P. C. 400 ; 32 Digest 
205, 2552 ; British Railway Traffic ('o. v. (\ H. [1922] 2 K, B. 200 ; 

32 Digest 184, 2269; Shapiro v. La Morta (1923). 40 T. L R. 201 , 

32 Digest 23, 134 ; Balden v. Shorter^ [1933] Ch. 427 ; Digest Supp. 

(/) White V. Millm, [ 1895] A. C. 154; 32 Digest 184, 2265; ILUcliffe 
V. Bvans, [1892] 2 Q. H. 524; 32 Digest 170, 2086, 

(m) H hde v. Mdlm, supra ; Alcott v. MtUar's Karri Forests^ Limdid 
(1906), 01 L. T. 722 ; 32 Digest 210, 2604. 
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Art. 102.— General Rule 

(1) Malicious prosecution of criminal proceed¬ 
ings consists in instituting unsuccessful criminal 
proceedings maliciously and without reasonable 
or probable cause. 

(2) Malicious prosecution of criminal proceed¬ 
ings causing actual damage to the party prose¬ 
cuted is a tort, for which he may maintain an 
action. 


Distinct 
fiom false 
imprison¬ 
ment 


Essentials. 


Explanation. —For the distinction between malicious 
prosecution and false imprisonment sec pp. 65 -66, ante. Put 
briefly, prosecution consists in setting a judicial officer 
in motion: imprisonment consists in causing a person to 
be arrested or imprisoned without the intervention of a 
judicial officer. 

To sustain this action the following essentials must 
co-exist (a) 


(a) See the judgment of Bowen, L.J., in Abrath v. N. E. Rail. Co. 
{ 1883), 11 Q. B. D. 440, at p. 465 ; 33 Digest 600, 418. 

276 
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(1) A prosecution of the plaintiff by the defendant. Art. 102 

(2) 'rh(T(! must be a want of reasonable and probable 
cause ff)r that prosecution. 

(3) The defendant must have acted maliciously {i,e. 
with an improper motive and not to further the ends of 
justice). 

(4) The prosecution must have ended in favour of the 
person proceeded against. 

(5) It must have caused damage to the party proceeded 
against. 

It is desirable to examine each one of these elements in 
detail. 


Art. 103.—Prosecution by the Defendant 

The prosecution must have been instituted 
by tlie defendant against the plaintiff, and not 
merely by the authorities on facts furnished by 
tlie defendant. 

Explanation.—Thus, if a person bond fide lays before a Misukeot 
magistrate a statement of facts, without making a specific 
charge of crime, and the magistrate erroneously treats the 
matter as a felony when it is in reality only a civil injury, 
and issues his warrant for the apprehension of the plaintiff, 
the defendant who has complained to the magistrate is not 
responsible for the mistake. For he has not instituted the 
prosecution, but the magistrate (b). But if a person goes 
before a magistrate and makes a specific charge against 
another, as by swearing an information that that other has 
committed a criminal offence, he is the person prosecuting, 
for he and not the magistrate has set the law in motion. 

So, too, if a person instructs a solicitor to prosecute, he is 
liable for the consequences if the instructions are given 
mahciously and without reasonable and probable cause. 

And the fact that he is bound over to prosecute is not 
necessarily a defence, especially if he himself preferred the 
charge before the magistrate and in consequence of that 

(6) WyaU v. WhiU (1860), 5 H. <fe N, 371 ; 33 Digest 493, 336 ; 

Cooper V. Boot (or Booth) (1780), 3 Esp. 135, at p. 144 ; 33 Digest 513, 

679, 
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char^^o was in due course bound over to prosecute (c). Nor 
is the fiat of tlie Attornev-Oeneral, if it be shown that the 
facts were unfairly presented to him (d). 

It has been lield that if a person acting bom fide swears 
an information before a magistrate, under s. 10 of the Criminal 
T^aw Amendment Act, 1885, that he has reasonable grounds 
for suspecting that a woman or girl is detained for immoral 
purposes, and thereupon the magistrate issues a search 
warrant, tln' person swearing the information is not a prose¬ 
cutor, as the magistrate acts judicially upon such informa¬ 
tion, and the decision of the magistrate that there is reasonable 
cause for suspicion protects the person giving the informa¬ 
tion (e). 


Art. 104.—Want of Reasonable and Pro¬ 
bable Cause. Burden of Proof 

(1) Tlie onus of proving the absence of reason¬ 
able and probable (^aiise for the ])i‘osecuti()n rests 
on the plaintilf (/). 

(2) The jury find the facts on which the ques¬ 
tion of reasonable and ])robable cause depends : 
but the judge determines whether those fa(‘ts 
constitute reasonable and ])robable cause ((/). 


{(■) Dubois V. Kedls (1840), 11 A. c'fe E. 329; 33 Oigont 513, 579; 
FUzjoJm V. Mackinder (1801), 9 C. B. N. S .505; 33 Digest 472, 5S. 
Ill the latter case a County Court judge, partly owuig to tlie false 
evidence of the defemlant, which he Ixihoved, coinimttod tlu plaintiff 
for perjury and bound the defendant over to prosecute hun, and the 
defendant was held liable for malicious prosecution. 'I’here are 
suggestions in some of the judgments m that case that to continue a 
prosecution after ascertaining that it is ill-founded, oven if it wa.s 
started in good faith, constitutes malicious prosecution, but there is 
no actual decision on this point. 

{(1) Bradshaw v. Walerlow, [191.5] 3 K. B. 627 ; 3? Digest 60(>, J93. 
In certain cases a prosecution can only be instituted with the consent 
of the Attorney-Ceneral, and he expresses that consent by giving his 
‘ fiat.” 

(e) Hope V. (1880), 17 Q. B. D. 338 ; 16 Digest 860, 9342. 

if) Lister V. Berryman (1870), L. K. 4 H. L. 621 ; 33 Digest 603, 
449; Ahrath v. North Eastern Rad. Co. (1880), 11 App. Cas. 247 ; 
33 Digest 5(K), 418. 

[g) Fanton v. Williams (1841), 2 Q. B. 169; 33 Digest 602, 441; 
Hermman v. Smith, |1938j A. C. 306; 119381 1 All K. K. 1 ; Digo<jt 
Supp. 
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(3) No definite rule can be laid down for tlie Art. 104 
exerciise of the judge’.s determination {h ); but 
the defendant will be deemed to have had reason¬ 
able and probable cause for a pro.secution where 
(a) he took reasonable care to inform himself of 
the true facts; (b) he honestly, although errone¬ 
ously, believed in his information (i) ; and (c) that 
information, if true, would have afforded a primd 
jack ease for the proseeutioji complained of (k). 

Explanation.- -Note, that in both malicious prosecution Burden of 
and false imprisonment the question of what amounts to 
reasonable and probable cause is for the juti'^c. But there 
is this important difFerence that in rnahcious prosecution 
it is for the plaintiff to prove the absence of reasonable <ind 
probabje cause ; whereas in false imprisonment, the im- 
prisonment is yrimd facie wron^ul, and it is for the defendant, 
if he can, to prove that he had reasonable and probable 
cause. 

In //icAvs V. Faulkner {1), Hawkins, J . says: “ I should Reasonable 
define reasonable and probable cause to be an honest 
in the ‘.niilt of the accused based upon a full conviction, 
founded upon reasonable grounds, of the existence of a 
state of circumstances wdiich, assuming them to be true, 
would HNisonably lead an ordinary prudent and cautious 
man, placed in the position of the a(‘cuser, to the conclusion 
that the p(*rson charged was probably guilty of the crime 
imputed. There must be first an honest belief of the 
accu.ser in the guilt of the accused ; secondly, such belief 
must be based on an honest conviction of the existence 
of the circumstances which led the airuser to that con¬ 
viction ; thirdly, such secondly mentioned belief must be 
based upon reasonable grounds; by this I mean such 

(h) Lmter v. l^frrymaii (ISTU), L. R. 4 H. L. 521 , 33 Ditjewt 503, 

449. 

(0 liesloj) V. Chapman (1853), 23 L. J. Q. H. 49 ; 33 Digest 605, 4SS. 

(A) Soo Abrath v. X(yrth Kastvrn Hail. Co. (1880), 11 A]>p. Cos. 247; 

33 I)ig(3flt 500, /IS. 

(/) (1881), S Q. H 1). 107, at p. 171 ; 33 Digest 407, IS. Tins 
Htatoment of tlie law was appruv tnl by the House of l.A)rds in Hcnnman v. 

Htmth, 1193SJ A. V. 305 ; [1938] 1 All K. K, 1 ; Digest Supp. : but the 
reosoiiableiu^ of the aocusor’s bi'het in tlio oxistenoo of the facts on 
winch ho acted is not a question of fact for the jury, but like the question 
whether the fa<‘ta so Ixilieved amount to reasonable cause for believing 
the accused to 1 hi guilty is for the judge, at p. 317, per Lonl Atkin. 
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Art. 104 grounds as would lead any fairly cautious man in the dc- 

-fendant’s situation so to believe ; fourthly, the circumstances 

so believed and relied on by the accuser must be such as 
amount to reasonable ground for beli(d in the guilt of the 
accused.” 

A man who makes a criminal charge against another, 
cannot absolve himself from considering wliether the charge 
is reasonable and probable by delegating that question 
to an agent, even although that agent be presumably more 
capable of judging. Thus, the opinion of counsel as to 
the propriety of instituting a prosecution will not excuse 
the defendant if the charge was in fact unreasonable and 
improbable. For, as Heath, J., said in UewleU v. Cruchley (m), 
“ it would be a most pernicious practice if we were to introduce 
the principle that a man, by obtaining the opinion of counsel, 
by applying to a weak man or an ignorant man, might shelter 
his malice m bringing an unfounded prosecution.” 

With regard to the amount of care which a prosecutor is 
bound to exercise before instituting a prosecution, it would 
seem that although he must not act upon mere tittle-tattle 
or rumour, or even upon what one man has told his immediate 
informant, without himself interviewing the first-mentioned 
man, yet where his immediate informant is himself cognizant 
of other facts, which, if true, strongly confirm the hearsay 
evidence, that will be sufficient to justify the prosecutor in 
acting, without first going to the source of the hearsay (n). 
But as circumstances are infinite in variety, it is quite im¬ 
possible to lay down any guiding principle as to what steps 
a person ought reasonably to take for informing himself of 
the truth before instituting a prosecution. 

Art. 105.—Malice 

Malice means improper motive, that is to say, 
any motive other than the desire of bringing a 
person to justice (o). Malice is a question of 
fact, and may be inferred from, but is not con¬ 
clusively proved by, the absence of reasonable 

(m) (1813), 6 Taunt. 277, at p. 283 ; 33 Digest 512, 571. 

(n) Luter v. Perryman (1870), L. R. 4 H. L. 521 ; 33 Digest 603, 
449. 

(o) Ahrath v. North Eastern Pail. Co. (1886), 11 App. Cas. 247 ; 
33 Digest 600, 418. 
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and probable cause (p). The acquittal of the Art. 105 
person proceeded against is no evidence of 
malice (g). 

(1) If a jiorson proBocutes another to prevent that other illustrations: 

from bringing aetioiiB against him (r), or to stop the improper 
mouth of a witness (#), or to frighten otliers and thereby niotives 
deter them from eommitting depreciations on the prose¬ 
cutor’s proptTiy (/), all these are indirect and improp<T 
motivtis which may constituto malice. 

(2) So, too, where one is assaulted justifiably, and institutes y/m/on v 

criminal proceedings for the assault ; if m the opinion Heather 
of the jury ho commenced such proceedmgs knowing that 
he was wrong and had no just cause of complamt, malice 
may 1 x 3 presumed (a). 

(II) A prosecutor may act without reasonable and probable Honest 
cause and yet not Ix) malicious. Stiijiidity and malice “ustake 
are not the same tiling ; if the defendant honestl}' believed Brown v. 
in the plaintiff’s guilt, and thert 3 is no evidence that lie was Hawkes 
actuated by any iinjiropiT motive, even though ho had 
not taken care to infonn himself of the facts, and hml no 
leasonable and probable cause for jirosecutmg, yet he 
cannot 1 x 3 said to have acted maliciously. Honest belief 
rebuts the inference of malice from abr^ence of reasonable 
and probable* cause (o). 

(4) So, too, whore the defendant has honestly and bond fide Bad 

instituted the jirosecution, he is not liable, although uu*iaory 
owing to a defective 1110111017 he has wiongly accustci the Hieksw 
plaint it! ( 6 ). Faulkner 

(5) It IS now well estabhshetl that an action of malicious pro- Malice in a 

sedition will he agaiiLst n coi-poration (c). corporation 

Art. 106.—Failure of the Prosecution 

It is necessary to show tliat tlie prosecution 
has terminated in favour of the plaintiff. But 

(р) Brown v. Hawker, [1891] 2 Q. B., at p. 727 ; 33 Digest 487, 

246. 

{q) Corea v. Paris, [1909] A. C. 549 ; 33 Digest 491, 305. 

(r) Leith v. Pope (1779), 2 W. Bla. 1327 ; 14 Digest 116, 856. 

(«) Haddnck v. Healop (1848), 12 Q. B, 267 ; 33 Digest 499, 409. 

(t) Stevens v. Midland Rad. i'o. (1854), 10 Kx. 352, 356 ; 33 Digest 
486, 242. 

(u) HirUon v. HeaUxer (1845), 14 M. & W. 131 ; 33 Digest 499, 407. 

(o) Brown v. Hawkes, [1891] 2 Q. B. 718 ; 33 Digest 487, 246. 

(6) Hicks V. Faulkner (1881), 8 Q. B. D. 167; 33 Digest 407, 18. 

(с) Citizens' Life Assurance Co. v. Brown, [1904] A. C. 423 ; 32 
Digest 82, 1130 ; and see Article 16, pp. 38-39, ante. 
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the plaintiff does not need judicial determina¬ 
tion of his innocence; the absence of judicial 
decision of his guilt is enough, c.f/. when no 
evidence is given in support of the charge, or the 
indictment or conviction is quashed, or the ])ros(^- 
cution fails on technical grounds (d). 

Explanation. —This rule, winch at first sight appears 
Boiiiowhat hatsh, is founded on good sense, and applies even 
where the result of the prosecution cannot be appealed (e). 
As Crompton, J., said, in Castriqm v. Behrens (/), “ there is 
no doubt on principle and on the authorities that an aedion 
lies for maliciously, and without reasonable and probable 
cause, setting the law of this comitry in motion, to the damage 
of the plaintiff. . . . But m such an action it is essential 
to show that the proceeding alleged to be instituted maliciously 
and without probable cause has terminated in favour of the 
plaintiff, if from its nature it be capable of such termina¬ 
tion {g). The reason seems to be that, if in the proce(*ding 
complained of, the decision was against the plaintiff and 
was still unreversed, it would not be consistent with the 
principles on which law is administenul for another couit, 
not being a court of appeal, to hold that the (h‘eision was 
come to without reasonable and probable^ cause." 

To put it shortly a civil (‘ourt will not examine the corn*ct 
ness of the decision of a criminal court. 

Art. 107.—Damage 

(1) In order to siqiport an action for malicious 
prOvSecution, it is necessary that some damage 

((/) Soo II trk.s V. Ft/ilhatn (171)1), 1 IVrrn Ho|). 247 ; .‘12 Oigest 181, 
100 

(f') V. Mnllht'WH (1807), L. K. 2 C. 1*. 084 ; Digest 482, 

179. 

if) (1801), .2 E. E. 70!), at p. 721 ; 3.2 Digont 480, 151 

(f/) As a cTiiniiial ])i()soeutu)n is. An instanoo of a ])roooe(liiig 
which cannot tenninato m favour of the party proceeded against is 
maliciously going before a magistrate and procuruig the jiarty to 
be hold to bail to keep the peace, fqr such a proceeding is made t r 
parte, and the truth of the statement made to the magistrate by 
the applicant cannot, therefore, be controverted. See Steward v. 
UromeU (1859), 7 C. B. N. 8. 191 ; 33 Digest 481, 164. 
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rcHult to tli(3 j)laintiff as the natural consequence Art. 
of lli(‘ |)ros(‘cution complained of (h), ~~ 

(2) There are three sorts of damage, any 
one of which is sufficient to support the action. 

First, damage to a man’s fame, as if the matter he 
is accused of be scandalous ; secondly, damage 
to his j)erson as where he has been put in danger 
to lose his life, or limb, or libeily; thirdly, 
da!nag(^ to his property, as where he is obliged to 
s})end money in necessary charges to acquit 
himself of the crime of which he is accused (i). 


NOTE ON TORTS ANALOGOUS TO 
MALICIOUS PROSECUTION 

Malioioii.s institution of criminal procmlings lias alone 
hciui dealt with in this chapter. Analogous to this tort is 
the tort of maliciously and without reasonable and probable 
caus(‘ instituting proceedings to make a man bankrupt (k) 
or to wind up a company (I), which proc'eedings are (juasi- 
criniiiial in their nature. The party against whom they 
are taken may suffer severely in his credit, and this is sufficient 
ground of damag(‘ to found the action, at all eveiiUs in the 
case of a trader or trading company (1). It may be that in the 
case of a non-trader some other special damage would have 
to lie shown (m). The esvsential elements are the same as 
in the case of the malicious institution of criminal pro¬ 
ceedings (n) and in jiarticular no action lies unless it is shown 
that th(‘ adjudication or winding-up order has been set 
aside. As long as it stands it is conclusive evidence that the 


(A) II ifftn V. Hmkij, [11)15] 1 K. H. (>00 ; SS Digest 470, 37. 

(i) I\r Holt, C.J., m ISavilv \. Iiobtr(.i (ICUS), 1 l>ord Kayin. .*174, at 
p. S78 ; Digest 507, /)10 ; quoted in II ijftn v. Hath if, ttapni, at p. 
(iOO. 

(k) Johnson v. Knnrson (1871), L. H. G Kx. ;CJ1) ; 33 Digest 484, 
1 %. 

{1) Quartz Hill (hid Minituj Co. v. Kijir (1883), 11 Q. B. D. G74; 
33 Digest 408, 20. 

(?n) See H)/att v. Palmer, 11899] 2 Q. B. lOG ; 5 Digest 1001, S169. 
(n) Cox V. Pnyhsh Hank, [1906j A. C. 1G8 ; 33 Digest 504. 465. 
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Art. 107 proceedings were properly taken and therefore is an absolute 
- bar to any action (o). 

At one time actions lay for maliciously bringing a civil 
action, even if the action terminated in the defendant’s 
favour, as he might have suffered damage to his fair fame 
and been put in peril of his liberty. Probably such actions 
cannot now be brought at all (p) and certainly none has 
been brought in modern times. People who habitually 
and persistently and without any reasonable ground institute 
vexatious civil proceedings are dealt with under section bj 
of the Judicature Act, 1925 (}), which replaces the Vexatious 
Actions Act, 1896. Similarly, there was at one time a tort 
of malicious arrest, which consisted in wilfully putting 
the law in motion to effect the arrest of another under civil 
process without cause (r). Arrest under civil process is, 
however, now so rarely possible that this form of tort may 
also be deemed obsolete. 

The extreme rarity of such torts renders further notice of 
them unnecessary in an elementary work. 

(o) Mdropobtan Bank v, Pooletj (1885), 10 App. Cafe. 210; 15 
Digest 697, 7520. 

{p) See per Bowen, L.J., in Quartz Hill Gold Mimmj Co. v. Byre 
(1883), 11 Q. B. D 674, at p. 689 , 33 Digest 468, 20 ; and WiJJen v. 
Bailey, [1915] 1 K. B. 600, at pp. 600-607 ; 33 Digest 470, 57. 

{q} 13 Halsbury’s Statutes 217. 

(r) See Churchill v. Bigyers (1854), 3 E. & B. 929; 33 Digest 508, 
527. 
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MAINTENANCE 
Art. 108.—Definition 

(1) Maintenance is the unlawful assistance, 
l)y money or otherwise, proffered by a third 
j)erson, to either party to a civil suit, to enable 
liiin to prosecute or defend it. 

(2) Assistance of another in a suit is not 
unlawful if (a) the inaintainer has a common 
interest in the action with the party maintained ; 
or (b) the maintainor is actuated by motives of 
charity, bond fide believing that the person main¬ 
tained is a poor man oppressed by a rich one. 

(3) Special damage must be proved and the 
succe.ss of the maintained litigation is no bar to 
an action for maintenance (a). 

(1) lliiiH the plaintiff, having sat ami voted a im»inbor of llIustrationB 

I^arliainent without having inatie and subscribed the gradiaugh v. 
oath, the tlofendant, who wasS ah^o a nieml)er of Parlia- SetcdegaU 
inont, procured C. to sue the plaintiff for the j^ienalty 
iin|>o8tHl for so .sitting and voting. (’. was a person of 
insufiicient means to pay the costs in the event of the 
action being unsucceH.sfiil HeUly that the defendant 
and ha<l no common intemst in the re.sult of the action 
for tlie penalty, and that the conduct of tlie defendant in 
re8]x>ct of such action amounted to maintenance, for 
which ho was liable to be sued by the plaintiff. The 
])laintiff ecconlingly recoveiod all the costa he hail 
incurred in the first action (6). 

(2) On the other hand, where there is a common inten\st Common 

l)elieved on reasonable grounds to exist, assistance in mtertwt 
bringing or defending an action is justifiable. A master 
assisting a servant, or a servant a meister, an heir, a 

(a) Oram v. fluUy [1914] 1 Cli. 98, at p. 107 ; 43 Digest 108, 1139 ; 

Newlle v. Lofuion hJxpre^s NtWitpapcry LwnU^, [1919] A. C. 368; 

9 Digest 626, 4145. 

(b) BradlaugA v. Newdtgale (1883), 11 Q. B. D. 1 ; 1 Digest 69, 

669. 
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brother, i\ son-in-law, a brothor-in-law, a fellow-com¬ 
moner, defending rights of common, or a landlord 
defending his tenant in a suit for titlu's (c), or an As.sur- 
ance Company defending an action for its assured, are 
cases in point. 

(3) So, if a number of proprietors of land subscnlH' to d(dend 
an action relating to the land of one in the reasonabit' 
belief that they have a common interest in the I'esutt, 
that IS not maintenance (d). 

(1) Tlie other exception is where a rich man out ot elianty gi\ ('^ 
money to a poor man to maintain a suit. And the 
motive is none the le.ss (diaritable within this exception 
Ijecaiise it is induced by common religious symjiathy, tvs 
wlien the Kensit Crusade Committee a.ssisted a pool iiian 
in taking proceedmgs to get a child removiHl from a homo 
to the religious principles of which the conimittt'e ob¬ 
jected (c). And this exception is apiilicable notwitli- 
standing that if the per-son advancing the money had 
made full inquiry, he would have ascertaiiK'd that them 
was no reasonable or probable groiuid for the proceedings 
which ho assisted (/). 

(o) The plaintiff contemplated laying out laial on the Soulh 
('o6ist as a building estate and offeii'd a piize for a hUitalilo 
name for the intended resoit. lb' ofteied hIm) con.sola- 
tion pnzi's of fnM'holil building )>lots, subject to the pav • 
ment by the wimu'rs of these of three guineas foi flu* 
conveyance of their respective plots to them, d'lio 
deh'iidants m their newspap(*r alleged the comp('lition 
was not bond jidey and that the prizes really were sah's 
of the land at a profit. The defendants oflercd to take 
legal proceedings at their own expense on behalf of 
consolation prize winners to recover the tlirec-guuu'a fees. 
Two actions were brought by the defendants’ soliiutors 
in this behalf and were succos.^ful. Plaintitf siU'd 
defendants for libel and maintenance. No special 
damage was shown by the plaintill, for the obligation to 
repay the money was not a legal loss. It was heUl: - 

(1) The 8ucce.ss of the maintained action (bd not dc'pnvo 
the plaintiff of his right of action for maintenanc<? ; but 

(2) Ills failure to prove special damage cau.scd hi^ action 
to fad (r/), 

(r) Per COLEIIIDOK, C.J , in Brcullaufjhv. NeAvdrtpUv (IHH.'J), 11 

Q. B. D. 1, at p. 11; 1 Digest till, 569. 

{d) Findon v. Parker (1843), 11 M. & W. 075 ; 1 Digest HI, 661. 
See, too, British (Josh and Parcel Honveyors, Limite/i v. Larnson Btoi c 
Service Co., [1908] 1 K. B. 1000 ; 1 Digest 84, 6H5 ; and Al(d)antcr v. 
Harness, [1895] 1 Q. B. 339 ; 1 Digest 88, 720. 

(e) Holden v. Thompson, [1907] 2 K. B. 489 ; 1 Digest 82, 070. 

if) Harris v. Brisco (1886), 17 Q. B. D. 604 ; 1 Digest 82, 071. 

ig) Nemlle v. London Express Newspaper, Limited, [1919] A. C. 
368; 9 Digest 626, 4145. Followed, Wiggins v. Lavy (1928), 44 
T. L. R. 721 ; Digest Supp. 
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Art. 109.-—Enticing and Harbouring 

(I) E\ KRV [KM-soM is liable to an action for 
(lamages who tortiou.'.ly injun's or (niticcs away 
another’s wife or .servant, or knowingly harboni's 
a wife or a .servant who has wrongfully (juitted 
her husband or his or her ina.ster’s service (u). 

(2) A wife has a right of action against a person 
who procures, entices or j)ersuades her husband to 
cea.se to consort and reside with her (6). 

Explanation.- It is the wife’s duty to reside and consort Ruslianil 
with her husband and anyone who procures, entices, 
persuades her to violate this duty commits an actionable 
wrong towards the liusband. The defendant, however, may 
justify his action on the ground that the husband had been 
ill-treating his wife or even on the ground that he honestly 
believed that the husband had been ill-treating her and 
acted on principles of humanity to save her from the actual 
or supposed ill-tre.atment (e). 

(a) W'tfutffwn' V. (rnaibank (1745), Willo« 677 ; 27 Digest 87, 640 ^ 

Smith V. Kaye (1904), 20 T. L. K. 2(11 ; 27 Digest 81, 643 ; liUiie v. 

Lanyon (1795), 0 Term Hep. 221; 34 Digest 170, 1331; Place v. 

Searlc, fl932) 2 K. B. 497 ; Digest Supp. ; Prrd. <4? Bros., 

Limitui V. Weaver, [1915] 2 Ch. 322; Bnystocke v. Corst’SeoH (1930), 

83 Sol. J. 797. 

(b) Oray v. Oce (1923), 39 T. L. H. 429 ; 27 Digest 82, 645 ; Newton 
V. Hardy (1033), 149 L. T. 165 ; Digest Supp. 

(r) Place V. Srarle, eupra, at pp. 513-514, 617. 
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Art. 109 The gist of the action is depriving the husband of the 

- consortiurn and services of the wife. As this can also bo 

husband done by falsely imprisoning her or causing her injury whether 
intentionally, as by beating her, or by negligence, the husband 
may in his own right proceed against a wrongdoer who has 
deprived him of his wife’s services by these means, inde¬ 
pendently of and in addition to any right of action which 
the wife herself may have (d). Although actions for falsely 
imprisoning or beating the wife are not now often brought, 
it would be on this ground that a husband would be entitled 
to recover the expense of hiring a servant to carry out the 
duties of his wife while the latter was incapacitated by 
injuries sustained in some accident due to the negligence 
of the defendant. 

On general principles, if the injury causes the death of the 
wife the husband cannot sue for the loss of her cmisortium 
and services after the date of her death (e). 

Rights ol the The right of the wife t(3 sue a person wlio induces her 
husband to leave her and thus deprive her of his consortium 
has only been recently astablished (/), and, presumably, 
she will now have a right of action against anyomi who 
persuades or procures her husband, wlio has left her im¬ 
properly, not to return to her. It must not be assumed, 
however, that she will have a right of action on that ground 
against anyone who has injured her husband or falsely im¬ 
prisoned him. Up to the present no authority has hinted 
at the existence of such a right. 

Whether there can be any just cause for thus procuring 
a husband to cease to consort with his wife remains to be 
decided. 

Maater and As the husband is entitled to the services of his wife, so a 
Servant master is entitled to the services of his servant, and has a 
right of action against anyone who deprives him of those 
services, either by inducing the servant to break his contract 
of servicemr by injuring him so as to render him incapable 

{(i) Blackfitone’s Commentaries, III. 139 ; Brockbank v. WhUehaven 
Bail. (' 0 . (1862), 7 H. & N. 834. 

(e) See p. 210, ante; Baker v. Bolton (1808), 1 Camp. 493; 34 
Digest 181, 147S. 

if) Ah recently aa 18G1, Lord VVknslevDale, in the case of Lyncli v. 
KniijU ( 1861 ), 9 H . L. Can. 677, at pp. 597-599 ; 27 Digest 82,644, expressed 
the opinion that she had no such right of action, though Lord Campbell 
was of opinion that she had. The right, however, is now established. 
See Aewion v. Hardy (1933), 149 L. T. 166 ; Digest Supp. 
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of porforniiug those Hervi( (‘« (/y). In this respect the Crown Art. 109 

has the same right^^ aa an individual (A), although theoretically - 

it may dismiKH it^i siTvantn at will and w under no obligation 
to retain them in its service and pay them wages while they 
arc t(‘mporarily incapacitated. Again, however, the mast-er 
cannot sue for an injury which causes the death of a servant. 

As long as a child can be regarded as the servant of his Parent and 
or her father, as more fully explained in the following article, 
the father will have the same rights in respect of the child 
as a master lias in respect of his servant. Although the 
action of seduction, which is explained in the following 
articles, is the most common example of this rule it is not the 
only one. Thus a father has been held entitled to recover 
damages against a person who enticed his daughter, a girl 
of nineteen, fiom her home (i). Again, however, the gist of 
the action is the loss of service and does not he at the suit of 
the parent in his capacity of parent. Hence, if in fact the 
cluld is not rendering him services or is incapable of rendenng 
service, no action will lie at the suit of a father for injuring 
a child or, if a daughter, seducing her and the like. 


Art. 110. —The ordinary Action for 
Seduction 

(1) A [lareiil may bring an action for damages 
against one who seduces bis daughter whilst she 
is in his .sei viee, whereby he is deprived of her 
ser\ i(‘es. 

(2) ddie jilaintilf must prove (a) that the female 
sedueecl was at tlie time of the seduction in his 
service, acdual or (‘onstruetivo (A*); otherwise there 

( 7 ) Mnrtinrz v. (it rh^ r (1841), 3 M. A' O. 88. 34 Digest 180, 74,5/?; 
lUinnqtr v. (JrttU EtutUrn lia\L ( o. (18701, 4 C. P. I). 103 : 34 Dlgc^t 
180, 145S ; i'latk v. London (lemral Omntbus ('o., (1000) 2 K. B, 048, 
34 DigoHt 182, J4SJ. Seo iilrfo Lord Paukkr's HjxHH’h in AdfmraU;/ 
(^ommiMmonrrH v. S S. Anifrika^ (1017] A. C, 38, pp. 44-47 ; 34 Digest 
182, I4S9. The whole of thk sjwoch will repay cflireful atudy. 

(A) AUonift/-(iftyrai v. Valle-Jom^, [1035] 2 K. B. 209; Digest 
Supp. 

(0 Evatvi V. \VaUon(mi), L. R. 2 C. P. 615 ; 34 Digest 169, 1315. 

k) Davies V. (1847), 10 Q. B. 725 ; 84 Digest 176, 1397 ; 

rvina V. (lOU) 2 K. B. 781 ; 34 Digest 174, 1377. 

U.T. 19 
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is no injuria ; (b) that he lost her services, by 
reason of her pregnancy or confinement (/); 
otherwise there is no damnum, 

(3) A daughter is constructively in her father’s 
service if she lives at home and performs in fact 
any slight services (m). 

(4) A daughter under the age of twenty-one, 
unmarried and not in other service, is presumed 
to be in the service of her father {n). 

Explanation. —It must be clearly understood that any 
master is entitled to sue for damages for the loss of service 
caused by the seduction of his female servant, though where 
the only relation is that of master and servant, the damages 
recoyerable will be limited to the actual pecuniary loss 
sudered by the master (o). Generally, however, the plaintiil 
in an action for seduction is the father or, if the fath('r be 
dead, the mother of the seduced woman or someone in loco 
parentis, but even so, his right of action is based on the fiction 
that the relation of master and servant existed between 
him and the seduced girl or woman. For that fiction there 
must be some foundation, however slender in fact, and, 
accordingly, it is always necessary to prove that the female 
seduced was in the service of the plaintiff and that in con¬ 
sequence of the seduction the plaintiff lost her services. 
The substance of the action, however, is not the loss of 
services, but the injury done to th(‘ ffunale seduced and to 
the honour of her family. She cannot bring an action herself 
for she must have given her consent to the connexion, and 
voknli non fit injuria (p). Hence the action must be brought 

(/) t/rdr/es V. Tcuj^/ (1872), L. R 7 Kx.~^3; 34 lUgoHriTC, 1399 , 
Hlaymirr v. //o/ry (1840), 0 M. (V W. 55 ; 84 Dipest 172, 735J. 

(w) Pcierfi V. Jonr.s, [1914] 2 K. R. 781 ; 84 174, /377’. 

(n) HarriH v. DtUler (1887), 2 M. Sc W. 580, 542 ; 84 Digest 172, 
1346 ; Terry v. Hutchinson (i8G8), L. K. 8 Q. 15. 599 ; 84 Digest 175, 
1390. 

(o) McKenzie Hardmgc (1906), 28 T. I. K. 15; 84 Digest 177, 
1417. 

ip) This 18 the normal ease in practice, and the aot of seduction is 
therfore neither actionable at the suit of the servant nor criminal. 
Theoretically, however, the act may be both a tort against the servant 
and a felony ; but even so the master may still bring his action for the 
loss of the servant’s services occasioned thereby : Mattouk v. Massad, 
[1943] A. C. 488 ; [1943] 2 All K. R. 517. In that case, however, the 
allegation that the intercourse was against the will of the servant was 
negatived. 
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by someone who has been deprived of her services by the Art. 110 

wrongful act of the seducer. It follows that if the seducer - 

is not the father of the child born, he is not liable (q). 

The action may be brought not only by a parent, but by ^ 
anyone in loco parevdis, such as a person who has adopi/ed 
the girl as his daughter, or a putative father or a brother or 
an aunt with whom the girl makes her home (r). It is not 
necessary that the female seduced should have been under a 
contract of service with the plaintiff; it is enough that she 
lived in his house and in fact performed services, however 
slight, such as milking or even making t^a (s), or was under 
the age of twenty-one and was capable of performing services. 

(1) Thus, thu plaiiitifTs (ldught<‘r wtis in service ua a governess, lUiigtrations: 

and was neduced by the defendant whilst on a three da>s’ EviUeocc of 
visit, with her employer’s ]x;rmi.ssion, to the plaintiff, service 
her widowed inotlier. During her viMt she gave some Hedges v. 
assistance in household duties. At the time of her Tagg 
confinement she was m the service of another employer, 
and afterwards returned home to her mother :— IJeUl, 
tliat there was no evidimce of service at the time of the 
Hi'duction. And by Kelly, C.B., and Martin ami 
Bramw'ELL, BB., that the action must fail ako on the 
ground that the confinement did not take place whilst ♦ 

the daugliter was in the plaintiff’s service (0- 

(2) When a girl was seduced whilst living at home with her Hamilton 

father and mother, hut the father died Ixffore her con- L>omg 
finement, it wius held that the widowed mother could not 
bring an action against the seducer, as the girl was not 
in her service at the time of the seduction, but in that of 
the father (?/). 

(3) Where a girl was in the defendant’s s^nvice when seduced 

by him, but was allowial to go home for an afternoon 
and evening twice a week, and on those occasions assisted 

(</) Kager v. Onmwood (1847), 1 Ex, 61 ; 34 Digest 175, 1395. 

(r) S('o note to Fores v. lli/Aon (1791), 1 Peake, 77 155, 56); 31 
Digest 171, 1369 ; Mnrrag v. Fitzgerald, (1006) 2 I. R. 254 . 34 Digiv.1 
172. 1314 vn, lieetham James, [1037] 1 K. B. 527; [1037] 1 All 
E. H. 580 , Digest iSupp. 

(a) Iknnett v. AUcoU (1787), 2 Term Hop. 160; 34 Digest 174, 

1331 ; ('arr v. (^larke (1818), 2 Chit. R. 260 ; 34 Digest 174, 1374. 

(1) Hedges v. Tngg (1872), L. R. 7 Ex. 283 ; 34 Digest 176, 1399 ; 
cf. Terry v. HutcFimon (1868), L. R. 3 Q. B. 590; 34 Digest 175, 

1390. 

(u) Hamilton v. Long, [1903] 2 I. R. 407 ; affirnaxl, [1905] 2 I. R. 

662. Followed in Peters v. Jones, [1914] 2 K. B, 781 ; 34 Digest 174, 

1377 (a case of an cuiopted child). The theory is that when husband 
and wife ore living together, any ordinary domestic serv'ant (as the 
daughter is presumed to be) employed in the house is tlie serv’ant of the^ 
husband and not of tho wife. 
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HARBOURING AND SEDUCTION 

in liouseliold work and in looking after the other cluldi’en, 
it was held that the relationship of niastoi’ and servant 
did not exist between the plaintiff and the daughter so 
as to support an action for seduction (.r). 

(4) And whore the daughter at tlie time of the seduction is 

acting as housekeeper to another ])er8on, the action will 
not he (a); not even when she partly supports her 
father (6). 

(5) The plaintiff’s daughter, being under age, loft his house 

and went into service. After nearly a inontli, the master 
dismis.sed lier at a day’s notice, and the next day, on lier 
way homo, the defendant seduced her. 11 was ludd, t hat as 
soon as the real service was })ut an end to by the mastror, 
whether rightfully or wrongfully, the girl intending to 
rotiim home, th(‘ right of her father to her seivices 
revived, and there was, therefore, suffickait constructive 
service to maintain an action for the seduction (c). 

(6) When the child is only absent from h(‘r father’s liou^^c' on a 

temporaly visit, there is no termination of her services, 
provided slie still continues, in point of fact, one of liis 
own household (d), 

(7) When an oiphan girl, who lived on a faim with her younger 

brother imd managed the house for him, wius seduced, it 
was held that there was sunicient relation of master and 
seivant to enable hmi to bring an action and lecover 
geneial damages against the si^ducer (e). 


Art. 111.— Misconduct of Parent 

If a parent ha.s introduced hi.s daughter to, or 
ha.s encouraged, ])roHigate or improper ))er,sons, 
or has otherwise courted his own injury, he has 
no ground of action if slie he .seduced. 

Thus, where the defendant was receivt'd as the daughter’s 
suitor, and the plaintiff aftenvards discoveied that- he was 
a married man, notwithstanding which he allowed the 
defendant to continue to pay his addresses to his daughter 
on the assurance that the wife was dying, and the 

(x) WhUboume v. Williams, [1901] 2 K. B. 722; 34 Digest 173, 
1369, See also Thompson v. Ross (1859), 5 H. & N. 10; 34 Digest 
172, 1367. 

(а) Dean v. Peel (1804), 5 East 45 ; 34 Digest 172, 1362. 

(б) Manley v. Field (1859), 7 C. 13. N. S. 90 ; 34 Digest 175, 1389. 

(c) Terry v. Huichinson (1808), L. K. 3 Q. B. 509 ; 34 Digest 175, 
1390. 

(d) Griffiths V. Teetgen (1864), 16 C. B. 344 ; 34 Digest 172, 1366. 

(e) Murray v. Fitzgerald, [1906] 2 I. R. 264 ; 34 Digest 172, 1344 int. 
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defendant seduced the daughter: it was held, that the Art. Ill 

plaintiff had brought about his own injury, and had no - 

ground of action (/). 

The same rule would apply if the action were brought by a 
master who was neither a parent nor in loco parentis. 

Art. 112.—Damages In ordinary Action 
for Seduction 

(1) In cases of seduction, in addition to the 
actual damage sustained, including any ex])enses 
inclined through the daughter’s illness, damages 
may he given for the loss of the society and 
comfort of the daughter who has been seduced, 
and for the dishonour, anxiety, and distress which 
the [ilaintitf has suflered {(j). 

(2) Wlu're more than ordinarily base methods 
have been em|)loyed by the seducer, the damages 
may be aggravated. On the other hand, the 
defendant may show, in mitigation of damages, 
the loose character of the girl seduced. 

Explanation. --Tlic rules in this article only apply to tlio 
eases where the plaintilf is a parent or in loro jmrentis. 

(1) Tims, ivs was (tbserved by Imrd Kldox, “ although iii point Illustrations: 

of fomi tho action only purports to giv«' a iX‘Ooin]X'n>o HulfonJ w 
for loss of sorvico, \se cannot shut our evt's to the fact McKonl 
(hat it IS an action hiought by a parent for an injuiy to 
her child, and the jury may take into their con.si(h*ratu»n 
all (hat she can feel from the nature of tht> loss. The\ 
may look upon Ium’ a.s a parmit losing the comfort as 
well as (lie stuvK’o of luu' daughter, m whose virtue she 
can f(‘(d no consolation ; and as the parent of other 
childnui whose* morals may Ix) corrupted by her example.'* 

Damages given by a jury for this kiiul of tort will, then*- 
for(>, rarely 1 h> ri'duced by tho court on the ground that 
they were excessive (A). 

(2) A fortiori will this l)e the case whore tho seducer has marie Aggravation 

his advances under tho guise of matrimony. As was of damages 
said by Wilmot, (\J., in a case of that character : “If TuUuhje 

_ _ _ _ _ , „ V. ll'm/r* 

{/) RciUiic V. ScooU (1794), Peake 3I(>; 34 Digest 173, 1364. 

iy) lii'djord v. McKoui (1800), 3 Ksp. 119, 34 Digest 17(», 1409 
Ttrry v. IhUchinunn (1808), L. R. 3 Q. B. 599 ; 34 Digest 170, 1390. 

(A) liidford v. McKowl, nupia. 
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the party seduced brings an action for breach of promise 
of marriage (t), so much the better. If much greater 
damages had been given, we should not have been dis¬ 
satisfied therewith, the plaintiff having received this 
insult in his own house, where ho had civilly treated the 
defendant, and permitted him to pay his addresses to 
his daughter ” (k). 

(3) On the other hand, the defendant may, in mitigation of 
damages, call witnesses to prove that they have had 
sexual intercourse with the girl previously to the seduc¬ 
tion (/). And, generally, the pievious loose or immoral 
character of the girl seduced is ground for mitigation ; 
as, for instance, the using of immodest language or sub¬ 
mitting herself to the defendant under circimistanccs of 
extiemo indelicacy. 


ii) T1h 3 loss caused to the plainiitt by bnacJi of a promise to marry, 
how'e\or, is not to be taken into eonsidoration, for that is a ci\il 
injury to fur and not to the fattier. 

[1) Tnllid'ie v Wipi. (17<)!)), 3 Wils 18; 34 Digast 177, 1419. 
ii) Verryw li'oth/w (183()) 7C V 308, 34 Digest 178, IIJS. 
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Art. li;}.—Inducing Breach of Contract 

(1) A PERSON who knowiiif/ly and without lawful 
justification induces another to break a sub¬ 
sisting contract with a third ])erson whereby 
that third person suffers damage, commits a tort 
at common law (a). 

(2) It is not actionable merely to induce or 
jiersuado another not to enter into a contract 
with or lawfully to terminate a (‘ontract made 
with a third ])erson, although it is done mali¬ 
ciously and altliough the third juTson suffers 
damage. 

(3) But one who by threats, intimidation, 
molestation or violence causes jiersons not to 
employ, work for, or trade with another, whereby 
tliat other suffers damage, commits an actionable 
wrong, for wliich he is liable to that other. 

Explanation.—The proposition that to procure a breacli of 
contract constituted a h'gal wrong was established, after a good 
deal of controversy, by the cases cited in note (a). It was at 
one time supposed that though an action lay for inducing a 

(a) Luinley v. Gyv (1853), 2 E. A B. 210 ; 17 Digest 95, 114 ; applied 
in Jasperaon v. Dornmmn Tobacco Co., |1923] A. C. 709; 42 Digest 
989, 182 ; Tempcrlon v. Husscll, [1893) 1 Q. B. 715; 42 Digest 987. 
170 \ Quirm v. Leathern, 11901) A. C. 495, at |> 510 ; 42 Digi^at 971, 30 ; 
Camden Nominrea, Ijd. v. Forcey, (1940) Cli. ,352 ; (1940) 2 All E. K. 
1 ; Digest Supp. 
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TRADE MOLESTATION 

menial servant to break his contract of service, tlie rule tiid 
not apply to other contracts; but by successive stages the 
rule has been extended to all contracts, such as a contract 
with an opera singer, or a contract to sell goods [b). It is 
indeed but an instance of the wider principle that a violation 
of a legal right committed knowingly is a caus(‘ of action (c). 

(1) The plaintiff agreed with a fanioiis sing(‘r to luaforin in an 

opera. The defendant, a iival inanagiu*, otTtued the 
Hingt r a large sum of money to Im'ak luu* ('ontraet with 
the {ilaintiff and .sing for him. Assuming that there wits 
an actual contract of service, a l)reaeh of which tlu^ 
deli'iidant liad knowingly brouglit about, and the jdaintilT 
had thereby sutbu'iMl <lamage, thiui^ wa.s a good cau.se of 
action {(1). 

(2) In order to mduci' tla^ plaintill to cany on his hade in a 

particular mannei, agn'oably to the wislu's of a trade 
union, the dehmdants induced H to break a contract lie 
had with the plaintiff for the sup|)ly of liiiilding materials. 
The plaintitf thereby suffensl damagi' and tlu' di'huidants 
wiMc ludd lialde (e). 

(d) The ]}laintiffs sold their goods wliolesab' to factor^ wlio 
entered into agreements with them not to stdl them to 
dealers on the ])laintifYs’ “ su^]>(*nded list.” 'riu* deten- 
dants employed agents to obtain the iilaintifls' goods foi’ 
them from these factors bv falsolv leprcsenting tiiat th«‘\ 
were independent dealeis ami tlealmg m lu'titious nanu*s. 
By the.se fraudulent means the defendants indiK'ed the 
factors to break their agfe<*ments with tla^ ])lauitifls, and 
as they had interfered, without justitication, with the 
contractual relations Ixdween the ])laintilK and tht‘ 
factors, and the plaintiffs had tlu'iebv sufti-rcd damage, 
they had a cause of action against the detendants (/) 

In this last example the means emjiloyed to procure the 
breach of contract were themselves unlawful, but tins is not 
in itself material, for the gist of the action is thf‘ wilful inter¬ 
ference with existing contractual relations njcognised by 

(b) See the UIuatrationH. 

(c) Quinn v. Leathern, fl901| A. C. 49.0, at p. 510, per Lord Mao- 
NAOHTEN; 42 Digest 971, 3(f. 

[d) Lurnley v. (1853), 2 E. A H. 210 ; 17 Digest 95, Il f ; follouod 
and approved by the Court of Appeal in Bowen v. Hall (1881), b Q B D. 
333 ; 42 Digest 988, 174, and by the House of Ixirds m Quinn v. 
Leathern, supra ; and by the Privy Council in Janpirson v. Dominion 
Tobacco Co., [1923] A. C. 709; 42 Digest 989, 182. 

[e) Temperton v. RumpU, [1893] 1 Q. B. 715 ; 42 Digest 987, 170. 

if) National Phonograph Go. v. Edison Bell ('oMolidaird Phono^ 

graph Co., [1908] 1 Ch. 335; 42 Digest 988, 177. Cf. Berg v. Smlh r 
and Moore, [1937] 2 K. B. 1,58 , j 1937j 1 All K. K. 1137 ; Digest Siipp. 
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law (g). Equally irrelevant is the motive of the person who Art. 113 

thus interferes (h). It is conceded, indeed, that there may be- 

“ lawful justification ” for procuring a breach of contract, 
though what constitutes such lawful justification has not 
been formally det(*rmined. Presumably, however, a person 
commits no legal wrong in demanding the fuliilrnent of a 
contrac t entered into with him, even though such fulfilment 
involves him who performs it in lireaking a contract mi 1>- 
scHjiKUitly made by him with another person, for which he is 
answeral)](‘ in damages ; and it may lie that a parent (i) or 
guardian or doctor may on occasions advisr‘ a br-'acli c)f 
contract without being liable in damages ij) jbit generally 
s))eaking i( IS dif!ic*ult to see wh.it justificaition th« r(‘ can be 
for proem mg th«‘ bn'acdi of <i contract uhicdi is h'g.illy binding 
on th(‘ |)arty who bre.iks it. 

Then' c'Xists, however, an important .statutory exc(‘ption Tlie Trade 
to the rule in ([iiestion, Hy the Trade Disputes Act, 1900, 
s. 3 {k) : “ An act clone by a person in eontem})lation or 
furtherance' of a trade; dispute shall not be* actionable on the 
ground only that it induces some* other pei.son to brc'uk a 
contract of e'lnployment or that it is an intc'rference with the 
trade;, business or employment of some* othe'r pe*rson or with 
the right of some other person to dispose of hiscapit.il or 
labour as he wills.” 

This sc'ction gives no protc'ction to persons who induce 

{(/) Till' intt'rfi'reiice ina\ bt' b) ineniH other than imlucing one of 
tho cuntraetin^ |)artioH to liroak his lontraot (r. 11 A', \, 

hunlop litibhir ('o { 1'*:?()), 4l? 'I' b. It ilTei, atct , 42 Ui^^est 

(It) South II (iA/* M uu rn' Ftdtrultun \. (thtmor'pm ( iHil ( o, 

A ('. 2111), 12 1189, LSO, ('(undi'n Xotnttues, Lid \ I ore tip 

[lUleil (’ll :hV2 , (1910) 2 .Ml 1! K. I , Snpji (ullegtMl oiinin. 

inti'ir^t) , and Aitu h' out* 

(i) SiM' i'rojtir Hand II or» a //nn/s 'I'und Co, Ltd \ Tfi/iA, (1912) 

A (’. l.’lo, at j)j, 412 ll.l: (1912j I All K H 112. at})}) 147 148,/a; 
bold Simon, b.(’. It ha*^ Ihh'ii held in Seotland that no a((ioM wdl he 
a^amst a father mIiu indueen Ins son, \Nhen a minor, to hn'ak his prorniM* 
to marry, unless at lea^t maheo is alle^HMl and |)ro\ed Ftndlay \ 

Itlaijlock, [HKH] H. C. 21 ; Di^a'st Sup]) 

0) These matters were alluded to m South H aUs Mnurs' Fid^'raiton 
V. (Hamorgan Coal Co,, sujna, but only for tho puri>oae of saying that 
whatever ditfioulties might arise m some eases, the actual ease before 
the House was clearly one of procuring a breach of contract without 
juHtitication. For an mstiuiee where tho procuring of a breach of 
contract was hold justitiahlo, .six> Hrumlotv v. Cosmoh, [1924) I Ch. 302 ; 

43 Digest 115, 1194. It is not, howo\er, easy to extract any general 
principle from that ilecmion. 

(1) 19 Halshury's Statutes 080. 
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others to misapply their master’s moneys (i), or who induce 
breaches of contract by threats or violence, for then there 
is some other ground of action besides the ground that 
“ it induces some person to bre.ak a contract.” But it 
changes the law in this respect, that if the inducement to 
break a contract bo without threat or violence, then this 
is no loii HT actionable if it is done “ in contemplation or 
furthe . 111 ( 0 of a trade dispute ” (m). The mere fact that 
trade union officials tal'e part in a dispiiD" does not mak(‘ it a 
trade dispute (n). 

S, I (4) of the Trade Disputes and Trad(‘ Unions Act, 
1927 (o), however, provides that “ the provisions of the 
Trade Disputes Act, 1901), shall not apply to any act done in 
contemplation or furtherance of a strike or lock-out d(‘clared 
by this Act to be illegal and any such act shall not be deennul 
for the purposes of any enactment to be done in furtherance 
of a trade dispute.” 

Inducement to break a contract, therefore, in conDunpIa- 
tion or furtherance of a “ General Strike ” falls within the 
rule, and is not protected by the Trade Disputes Act, DKKi (p). 

On the other hand, to procure another by legitimate 
means to do a lawful act is no more actionable than it is to 
do a lawful act oneself. Hence, merely to persuade a ptTson 
not to enter into a contract with another or lawfully to ter¬ 
minate an existing contract is not actionable: and again tlie 
motive which actuated the persuader is wholly irrelevant (y). 

(4) The plaintiff.s were .shi])wn^ht.s einploy(‘<l “ for tlie job ” 
on lepairs to the woodwork (T a shi]>, but were liable to 
be discharged at any time. Some ironworkeiN wlio 
were employed on tlie ironwork of thi‘ .ship ol)j(‘eb*d to the 
plaintitfs Ixjing em])loyed, on the giound that tlu'V had 


{1) lioifal London Mutual Insurance Society v. W\lhamso7i (1921) 
C7 T. h. R. 742 ; 43 Digest 123, 1255. 

(m) Per Lord Lorebuun m ('onway v. Wade, [1909j A. C. 600, 
511 ; 42 Digest 611, 122. As to what is a “ trade dispute,” see that 
ease and the definition m the Trade Disputes Act, 1906, s. 6 (3); 
Hodges v. Webb, |1920] 2 Ch. 70; 42 Digest 973, 37, approved in 
White V, Riley, [1921) 1 Ch. 1 ; 42 Digest 968, 7 ; Fowler v. Kibble, 
[1922) 1 Ch. 487; 43 Digest 123, 1251; Barton v. Harten, 11925) 
2 Ir, R. 37. 

(n) Larkin v. Long, [1915] A. C. 814 ; 43 Digest 121, 1241. 

(o) 19 Hahbury’s Statutes 746. 

ip) This was held to be the law before the Act of 1927 ; National 
SadoTs Union v. Reed, [1926] Ch. 536 ; 43 Digest 95, 1002. 

(q) See Article 5, ante. 
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previously worked at ironwork on a shij) for another firm. Alt. 113 

the practice of shipwi ights working on iron l>eing resisted _ 

by the trade union of which the ironworkf^rs wen‘ 
memlx^rs. The defendant, who was a delegate (d the 
union, was sent for by the iionworkers, and mformed that 
tliey int(*nded to 1< av» off working The defendant 
then warned the employers that, unless the plain¬ 
tiffs were discharged, all the ironworkers would 
be called out on strike, and that whemver *110 
Hhi]>wiights were employed the iron men would cease 
work. Th(» ernployf^rs acemdingly diseharged the plaiii- 
tifTs, i.p. lawfully tenninatefl their ♦•ngagemerit and iefus(.*i! 
to I e-engage them. They brokr le* < •)ntraet in ^ > doing. 

'Die ])laintiffH thereiqion h\i< *1 U'** dt feiifiant, and the jury 
found that he liad ‘‘ malieiousl) ' mduceil tlie employers 
to “ discharge ” thi' jilaiiitifTs, and gave damages. The 
House of lyonirt, however, hy a majority, held that the 
])lainlifTs had no cau.'^e of action, on the ground tliat the 
ilefendant had violated no legal right of the plaintiffs, 
and done no unlawful act in merely warning tlie em¬ 
ployers of the conBe([Uenc(*s of their continuing to emjiloy 
the plaintiffs ; and that therefore his conduct, however 
malicious or bad his motive might Ix', was not action¬ 
able (r). 

Note that no threats, violence or intimidation were used 
by the defendant against tlie employers. He only w’arned 
them of danger which would result from contiuuing to employ 
the plaintiffs. Nor w'as there any conspiracy, a fact which 
distinguishes the case from such a case as Quinn v. I^atheyn, 
tlie facts of which are set out in the next Article. 

Where unlawful means of this kind are used to cause persons r‘^ of 
not to have dealings w ith a third person, that third person has 
a right of action. It is usually in connection with matters 
affecting a man’s trade, profession or employment that acts of 
this kind are done ; but in truth the rule is but an instance of a 
wider rule that an unlawful act done intentionally to injure 
another, which in fact injures him, is a tort against him ( 5 ). 

(r>) The plaintiffs were endeavouring to trade with natives on Illustrations; 
the coast of Calabar. The defendant tired a cannon at Molestation 
the natives in onler to drive them away and thereby TarUton v. 
deterred them from trading with the plaintiffs. This was M'Gawiey 
held actionable {t). 

(r) Jilen v. Flood, [1898] A. C. 1 ; 1 Digest 33, 1^53 ; and see Sorrrll 
V. Fnn/h, [1026] A. C. 700 ; 42 Digest 986, J36. This last case seems 
to dispose of the doubt expressed by Lord Lorkburn, L.C., in (’onunit/ 

V. Wade, [1909] A. C. 600, at p. 610 ; 42 Digest 611, J22. 

(s) See per Lord Hkrschkll in Allen v. Flood, nupra, pp. 136-139. 

(/) Tarleton v. M'Qawky (1794), Peake, 270 ; 43 Digest 9, 39. 
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Garret v. 
Taylor 


(6) The plaintiff was a stone-mason. The defendant was field 
liable for threatenmg his workmen and customers with 
mayhem tmd suits so that they desisted from doing 
business with the plaintiff (ii). 


Meaning of “Threats” to be unlawful nuhst be threats to do some- 
threats tiling unlawful; a “threat” to do something lawful is 
no more unlaw'ful than the lawful act itself (a). Among 
lawful acts, in a trade dispute, is “ peaceful picketing,” for 
it is providini by the Trade Disputes Act, 190(), s. 2 (b), as 
Trade follows : “ It shall be lawful for one or more persons aiding 
Pnketing^^^^ behalf or on behalf of a trade union or of an 

individual employer or firm in contemplation or furtheranee 
of a trade dispute to attend at or near a house or place wlau’e 
a person resides or works or earru's on business or happ«*ns 
to be, if they so attend merely for the purpose of peaci'fully 
obtaining or comniumcating information or of peacidullv 
persuading any person to work or abstain from working.” 
Summary When therefore a single individual, as opposed to sevi'ral 
acting ill combination- a matter dealt with in tlu^ following 
article--has by his action caused damage to another, the 
sole question is, “ has he committed a tort ? ” He commits 
a tort if he knowingly procures a breach of contract, or makes 
use of unlawful means, such as violence or threats of violence, 
even if the act whiidi he thereby procures to be done is in 
itself a lawful act: but if he commits no tort what he doi's 
is not actionable, even though it was done maliciously and 
with intent to injure that other, and he commits no tort if 
he neither procures the doing of an act which violates a 
legal right nor uses illegal means to procure the doing of a 
lawful act. The idea, which at one time pn;vailed, that any 
act which interfered with another in carrying on his trade 
(which can be predicated of every act of successful compe¬ 
tition) was primd fade actionable, and had to be justifii'd, or, 
as it was also put, was wrongful if not done with just cause or 


[u) Garret v. Taylor (1620), Cro. Jac. 567 ; 34 Digest 169, 1317. 

{a) Sorrell V. Smith, [1925] A. C. 700; 42 Digest 985, 7,56‘, arui see the 
judgment of Atkin, L.J., in Ware d: De Freville v. Motor Tnuh AsitO’ 
ciation, [1921] 3 K. B. 40, pp. 79-91 ; 32 Digest 60, 8S3 ; and Pktkk- 
SON, J., in Hodyen v. WiM, [1920] 2 Ch. 70, pp. 86-96; 42 Digest 
973, 37. (!f. Thorm, v. Motor Tra<le A'^nociatiofi, (19371 797; 

11937] 3 All t;. U, I.'>7 ; J^ignst .Supj> 

(5) 19 Halsbury’H Statutes 686 . 



INDUCING BRKACH OF CONPRACT 

ox('UiS(’, 18 exploded and iiiunt be regarded as erroneous (c), 
and the question of the motive of the doer of the act is 
wholly irrelevant in answering the question “ was his acta 
tort 


Art. 114.-~Conspiracy 

(1) It is lawful for men to coinbine and act in 
eone(M’t to protect and further their interests; 
and any act done by a combination in pursuance 
of such objects, jirovided that it is not one which 
would be a tort if done by a single indivifliial, is 
lawful and recjuires no justification, even though it 
causes damag(' to another. 

(2) It is unlawful foi’ men to combine to injure 
anoth(‘]’, a?id such a combination is an indictable 
eonsjiij’acy ; and if in order to effect such an 
object persons acting in combination do an 
ac;t whicdi in fact (‘auses damage to another, 
they c-ommit an actionable wrong, even though 
that act would not be an actionable wrong if 
done by one man acting alone with intent to 
injure. 

(3) If the act done in pursuance of an agieement 
or combination by two or more })ersc)ns is done in 
cc)nt(Mn|)lation oi’ furtheranc'C' of a trade disjiute, 
the act is not actionable if it would not be action¬ 
able if done by a single individual (c/). 

Explanation. As the power of mischief of many acting 
in concert must necessarily be greater than that of an indi¬ 
vidual, it has always been recognised that the acts of a com¬ 
bination cannot be placed on precisely the same footing or 
judg('d by the sanu' standards as the act of an individuaK 
though the legal naison for it may not be so easy to state. It 

(c) Sot) Lord Donkpin’s Hpeecli in S’orrr// v. Smith, supra. For a 
conriHC Htatoinont of I lie law on llio niattois <lis('u.satHl in Ous Article, 
800 the RjKMM'h of Lonl Simon, L.(\ in Crofter Hand ICotm Harris Turrd 
Co., Ltd. V.. FnCc/i, (1012] A. C. 4^), at p H2 . | 1 All K H. 142, 

at p. 147. 

[d) Trad© Dwputoa Act, 1906, b. 1 ; 19 HalBbury’s Statutoa 686. 
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is not possible to reconcile all the decisions, still less all the 
dicta and opinions, on this difficult topic : but the question 
has been twice exhaustively discussed in the House of Lords : 
m 1925 in the case of Sorrell v. Smith [e) and in 1911 in the 
case of Crofter Hand Woven Harris Tweed Co,, Ltd. v. 
Veitch(f). The student should carefully read both those 
cases and not be content to rely only on the short summary of 
their ^ect which is here attempted. 

Men are entitled to act in concert to promote their own 
interests and none the less because by their so doing the 
interests of others may be adversely affected : and the 
mere fact that the interests of others are thereby adversely 
affected does not render the act of the combination primd 
facie unlawful. The plaintill who complains that he has been 
damaged must prove that he has been damnified by tortious 
action. He does not prove that by showing that he has been 
harmed by acts done by the defentlants in (Combination, tlu'se 
acts being apart from any question of combination otherwise 
within the defendants’ rights. It is not then for the defendants 
to justify those acts. The plaintiff must establish that he hiis 
been damnified by a conspiracy to injure, that is, that there 
was a wilful and conceited intention to injure without just 
cause and consequent damage. 

Nor is it necessary that the interi'sts of those combining 
should be identical. It is suffici(cnt if all the various combining 
parties have their own legitimate inten^sts to gam or protect, 
even though they may be of different kinds. Shipowners and 
railway companies, for instance, might wish to combine to get 
business though their interests wiTc in some respects con¬ 
flicting. 

But if men acting in combination do something which 
would be a tort if done by an individual it is obvious that 
they are bable, however lawful the end of the combination 
may be, and the averment that the tort was committed in 
pursuance of the conspiracy is strictly, from the point of 
view of establishing civil liability, mere surplusage; though 
no doubt, when the tort takes the form of threats to do some¬ 
thing unlawful, those threats are more likely to prove effective 
when uttered by many acting in concert than when uttered by 
one acting alone. Cases of this kind need present no difficulty. 

(f) [1925] XTcTmO ; 

if) [1942] A. C. 436; [1942] 1 All E. R. 142. 



CONSPIRACY 303 

People do, however, combine to effect unlawful objects, Art. 114 

but when they do so combine they are guilty of an indictable - 

conspiracy ; and one of those unlawful objects is the infliction Unlawful 
of injury upon another, and if men acting in combination do combination 
some act in pursuance of that object, which in fact causes 
damage to the party against whom the combination ia 
directed, they commit an actionable tort, even if the act in 
itaclf is not unlaw'ful and would not be actionable if done by 
a single individual with intent to injure. 

Although therefore a lawful act done by one does not become ful 
unlawful if done with Intont to injure another, yet an other- for 
wise lawful act done by two or more in combination does ” 

become unlawful if done with intent to injure another : and 
the reason of this distinction is that the essence of conspiracy, 
on which civil action is founded, is a criminal conspiracy and 
this introduces the spirit of the criminal law, where motive or 
iiit(‘ntion, object or purjiose--tin* nicps mi a vital (on- 
snleration. 

The difficulties therefore which arise in determining whether 
any given act, not unlawful in itself, when done by two or 
more acting in concert, constitutes an actionable wrong are 
liiHiculties of fact rather than of law, and those ditiiculties are 
aggravated by the fact that men often act from mixed 
motives. In cases, therefore, where then* is more than one 
jiiirpose actuating a combination, the jiredominant purpose 
must be ascertained. If that predominant pur|)ose is to 
damage another and damage results, that is tortious con¬ 
spiracy. If th(* predominant jnirpose is the lawful })n> 

U'ction or promotion of any lawful interest of the combiners (no 
illegal means being employed), it is not a tortious conspiracy, 
ev(‘n though it causes tlamagi* to another person. The 
preseiKH* or absence of malevolence, is a matter to be taken into 
consideration, but neither is decisive of the (juestion, \\hat \Nas 
tin* pn'dominant objin-t of the (‘ominnation I 

The effect of s. 1 of the Trade Disputes Act, 19UG (g), is to The Trade 
place the acts done in contemplation or furtherance of a ^‘^putes Act 
trade dispute in the category of acts done in pursuance of the 
objects of a lawful combination, though at common law such 
a combination was unlawful. Again, however, it must be 
remembered that this protection is withdrawn when the act 


(y) 19 Halsbury’s Statutes 686. 
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Mogul 
Steamship 
Co. V. 
McGregor, 
Gow ({’ Co. 


Quinn V. 
Leathern 


I'RADJ: M0LESTA110N 

(lone IS (ione in contemplation or furtherance of a strike or 
lock-out declared illegal by the Trade Disputes and Trade 
Unions Act, 1927 (/(). 

(1) The owners of certain ships, in order to secure a carryui^j; 
trade exclusively for themselves and at profitalile rate.s, 
fonned an association and agreed that the nuinlier of 
shi})s to bo sent by membem of the association to the 
loading port, the division of cargoes and the fnughts to 
he demanded, should be the subject of regulations ; that 
a lehate of 5 |)er cent, on the freights should Ix' allowial 
to all shippers who shipjied only witli members; and 
that agents of members sliould be prohibited, on jiaiii of 
dismissal, from acting m thi^ interest of com[H>tiiig 
shipowners, any member to 1 h' at liberty to withdraw 
on giving certain notices. Tlu' jaaintifTs, who wen^ shi[)- 
owners (‘xeluded fiom thi' association, sent ships to the 
loading ])oit to (uidiaivour to obtain caigoes. The 
associated owik'i-s tliereupon sent more shijis to tlu' ])ort, 
imdiabid the })laintitTs and usluci'd fu'ights so low that 
th(' })laintifTs were obliged to cany at unrmnunciativi' 
lates ; they also threatened to dismiss ceitain agiaits if 
they loaded the plaintiffs’ 8hi])H and circulated a notice 
that the rebate of 5 per cent, would not be allowed to any 
person who shijipiMl cargoes on the plaintiffs’ vi'sstds. 
The plaintiffs having biought an action tor damages 
against the associated ownci.^ alk'ging a conspnacy to 
injuie the plaintiffs :—Held, that since thi' acts of the 
defendants weie done with the lawful object of proti'cting 
and extending their trade and inci('using tiu'ir jnofits 
and since they had not employed any unlawful means the 
plaintiffs had no cause of action (0* 

(2) 'riie plaintiff was a ffesher and among his custoiiK'rs wan 
a butclun to whom lui sent a consideralile (jiiantity of 
m(‘at every W(‘ek, though thme was no binding cthitract 
lx3tween them to sujiply and take tlu' m(‘at. ’I'lie 
deh'iidants, wlio weie the presid(*nt, secretary luid 
treasiiier, of a trade union, objected to th(‘ plaintiff 
employing non-imion labour. The jilaintiff was willing 
that his men should join the union and offered to jniy all 
fines and arrears of subscriptions for them, liut this offer 
was refused liy the defendants, and amongst otlu'r things 
they induced one of the plaintiff’s servants to It'ave his 
employment without proper notice' and brought pii'ShUie 
to bear upon the butcher to cease to deal with the jilaintiff 
by threatening to call out his assistants if ho continued 
to take meat from the plaintiff, and accordingly he ceased 

(A) 19 Ifalsbury’s .Statutes 744. 

(/) Mogul Steamship Co. v. McGregor, Gow dj Co., [1892| A. C. 25; 

1 Digest 32, 249. 
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to do 80 . Ill an action by the plaintiff against the deferi- Art, 114 

dants the jury found that the defendants mahciously __ 

conspired to induce the plaintiff’s customers and servants 
not to deal with the plaintiff and not to continue in his 
employment and such persons were so induced not to do 
so : and it was held the plaintiff was entitWi to 
damages {j). 

(3) Tlu' plaintiff was a letail newsagent an<l accustomed to Sorrdlv. 

get his new’spajKTs from wholesale newsagents, K. «fe Co. Snitfh 
lie was a memlxjr of a union whow* ])ohcv it was to 
prevent newcomers opening shops m a district winch, in 
th(‘ir opinion, was sutTiciently Kiijiplied already. Some 
iiewcomei-s in fact earno into the distnet and R & Co. 

8uppli(‘(l them with nowspafiers. The union aceorduigl> 
suggested tliat one retailer from ea<*}i branch in the 
district Hhould witlidraw his custom from K. Sc Co., and 
the plaintiff accordingly did so, and get liis pa])ers from 
W. Sc Co. 

Tlu' publishers of the newspajH'rs had their interests 
looked aft(M' by a comimtttMi of the circulation managers 
of the hondon daily pa|K‘rH and K. A Co. appt^aled to this 
committ('<'. committee tliereupon threatened W. Sc 

Co. to cut off then supply of newspa}>en3 if they continued 
to supply the plaintiff, and to meieaso the pressure 
throateiu'd a tirm of wliole^'ide dealers, fiom wlncli W. A 
Co. obtained part of tluur supplies, to cut off its '>upj)hes 
also if it contuuic‘d to ileal wuth \V. Sc Co. 

'riiH jueKsme proved (dfectivo and W. A Co. ceased to 
hiip])ly the plaintiff, wlio thereupon brought an action 
against the committee. It was held tliat he had no 
cause of action as the defendants had bt'en actuig solely 
in defence of their own uiti'rests winch liavl been attacked 
by the action of the uiuon to which the plamtiff be¬ 
longed {k). 

(4) Tlie (lefeiujant.s \\(*re oflicials of a traile union to wluih all Crofler Hand 

the dockei’s at Stornoway, tlie chief port of th(‘ island of iroty»M Hams 

I.«ewis, and mo.st of the o|>eratives m the spmmni^ mills Tu'efdCo, 

m the island laiong. iiieM< nulls sjum yarn, whuii was k(d. v \ etkh 

woven into cloth by the crufteis at their homes, and tlie 

cloth when woven was tiin.sheil in the island mills and sold 

as Hams tweed, iiie plaintiffs wen> producers of tweed 

cloth, which w'tks also hand-woven by the eruftei>, but 

obtameil their yarn from the mainland at a price less than 

that charged liy tlie island mills, and tlie cloth when 

woven W'as finished on the mainland. The defendants 

acting in combination with eaiii other and with the owners 

(;•) Quinn v. Lealhtn, [1901] A. C. 496 ; 14 Digest 112, S14. 

{k) SorreU v. Smith, [1926] A. C. 700 ; 42 Digest 986, 156 ; cf. Thonia 
v. Motor Trade Association, [1937) A. C. 797 ; 11937] 3 All E. R. 167; 

Digest Supp. 

U.T. 


20 
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of the island mills instructed tlie dockers not to handle 
any yarn consigned to the plaintiffs, and the dockers with¬ 
out committing any breach of contract, acsted on those 
instruc!ions. The plaintiffs sought an injunction against 
tlie defendant ; but it was hold that the predominant 
jnir}:)oso of the combmation was the legitimate ju’omotion 
of the interests of the parties combining and ivs no 
criminal or tortious moans Inul boon employed the 
combination was not unlawful {kk). 

Art. Ho.— Unfair Competition. Passing Off 

(1) No man i.s entitled to carry on Ins business 
in such a way as to represent that it is tlie l)usinc,ss 
of another oi’ is in any way connected with the 
business of another: but this rule does not dis¬ 
entitle a man to carry on his business under his 
own name (/). 

(2) Nobody has any right to rejirescnt his 
goods as the goods of someone else ( 1 ). 

(3) No one who has in his hands the goods of 
another of a jiarticular class or (|uality has a 
right to represent these goods to be goods of 
that other but of a different quality or belonging 
to a different class (m). 

Explanation.—Tlic wrong of pa.ssing off, as it is called, is 
that species of unfair competition by which one man attempts 
to obtain by deceptive devices the benefit of the reputation 
which another has established for himself in any trade or 
business. It has always been actionable at common law (n), 
though at the present day the usual practice is to proceed in 
the Chancery Division and claim an injunction and an inquiry 
into damages or an account of profits. 


(^A) Crofter Hand Woven Tv'ecd Co., Ltd v. (Ilj4JJ A. C. lilo ; 

[11142] 1 All K. R. 142. 

(/} Rodgers v. Rodgers (1924), 41 R. P. C. 277 ; 43 Digest 20(1, 1033. 
(//) Rogers v. Rodgers (1924), 41 R. P. C. 277 ; 43 Digest 2()(), 1033 ; 
Spalding dc Brothers v. Oamage (1915), 84 L. J. Ch. 449, per Lord 
Pabker ; 43 Digest 264 ,1018 ; Illustrated Newspapers, Ltd. v. Rublicxty 
Services {London), Ltd., [1938) Ch. 414 ; { 1938) 1 All K. U. 321 ; Digest 
Siipj) 

(m) Spalding v. Oarnage, supra ; ihllette Safely Razor Co. v. Franks 
(1924), 40 T. L. K. 006 ; 43 Digest 315, 1307. 

(n) Blofeld v. Payne (1833), 4 B. & Ad. 410; 1 Digest 27, 222 ; 
Rodgers v. Nomll (1847), 5 C. B. 109 ; 43 Digest 264, 1017 ; Reddaway 
V. Banham, [1896] A. C. 199 ; 43 Digest 277, 1098. 
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If, therefore, the goods of a trader have been sold under a Art. 115 

particular name or description, or identified by some particular - 

mark in such a way that in the course of time the goods so 
named, described, or marked have become generally rccog- 
nised as the goods of that trader, it is actionable for any other 
person to sell his goods under that or some similar name, 
description or mark, if by his so doing a purchaser will be 
misled into thinking that lie is buying the goods of the other 
trader. The same rule applies when the goods have become 
identified in the mind of the public as the goods of a particular 
trader by reason of something characteristic in their get-up or 
appearance. 

The common law, however, does not recognise the exclusive TraUe Marks 
right to use any trade name or mark, and the wrong of passing 
off must be distinguished from an infringement of a trade mark 
validly registered under the Trade Marks Acts, 19()5-19StS. 

Under those Acts it is actionable at the suit of the proprietor 
simply to use or imitate the registered trade mark, which is a 
species of incorporeal property analogous to a patent and is 
the monopoly of the proprietor. At common law, however, 
the use of a trade name or mark which has been adopted by 
another is only actionable if it tends to mislead by making it 
appear that the goods sold under it are the goods of that 
other (o). 

It is not necessary, however, in a case of passing off for the 
plaintiff to prove that the defendant acted fraudulently with 
intent to deceive, or that anyone is in fact deceived, or that 
the plaintiff has actually suffered damage (p). “ All that it 

is necessary to prove is that the defendants’ goods are so 
marked, made up, or described by them as to be calculated to 
deceive ordinary purchasers, and to lead them to mistake the 
defendants’ goods for the goods of the plaintiffs,” even though 
the description is true as to the nature of the goods or their 
locality of manufacture ( 7 ), for “ no man can have any 


( 0 ) Soo Reddaway v. Banham^ [1896] A. C. 199, at pp. 209 (^cq.^ 

per Ix)rd Hersohbll; 43 Digest 277, 109S, 

(p) IVarunck v. New Mo/or Co., Lid., [1910] 1 Ch. 248; 43 Digest 
319, J^OI ; Ewuuj v. Buttercup Marganne (' 0 ., [1917] 2 Cli. 1 ; 9 Digest 
70, 240 ; Pulltmn v. BuIIumh (1919), 36 H. l\ C. 240 ; 43 Digest 293, 
1215 ; Draper v. Tm/, {1939] 3 All K. K. 313 ; Digest 8upp. 

(q) Per Lindlhy, L.J., in Reddaway v. BetUham Hetnp Spmmng 

Co., [1892] 2 Q. B. 639, at p. 644 ; 43 Digest 309, 1322; ‘ Singer ” 
Machirui Manufacturers v. (1877), 3 App. Cas. 376; 43 Digest 
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right to represent his goods as the goods of another 
person ” (r). 

But where the defendant lias acted innocently and ceased 
the practice complained of on notice of the plaintiff’s rights, 
the court will not award damages or order an account of 
profits (s). 

Confusion also may be caused by the fact that two businesses 
carried on by two different people, are carried on under the 
same or closely similar names, but the position in this case 
is rather more difficult. 

Generally speaking, a man may use his own name, even 
though his business may in consequence be confused with that 
of another, whether that name be his real name or a name by 
which he has long been known, so that he may be said to have 
acquired it by reputation (^). “ A man is entitled to carry 

on his business in his own name so long as he does not do any 
more than that to cause confusion with the business of 
another and so long as he does it honestly ” (?/). A man may, 
however, be re.strained from using even his own name, if it 
is clearly proved that he is using it with the fraudulent 
intent of attracting the custom of a rival (a), still more 
from using a name which he assumes and uses for the purpose 
of deception (i). 

Nor IS it permissible for a man to use his own name to start 
a new business to be carried on by a company under that 


214, 692 ; Montgomery v. Thompson, [189IJ A. C. 217 ; 43 Digowt 1711, 
619', Illustrated Newspapers, Ltd. \. Publicity ISfrvices {Ixfudon), Ltd., 
f 10.381 (’h 414, jl038JlAllK \i 321; Hupp 

(r) Per Lord Halsbury, L.C., in Birmingham Vinegar Brewery 
Co. V. Powell, [1897J A. C. 710, at p. 711 ; 43 Digest 274, 1016, quoting 
from Turner, L.J., m Burgtss v. BnrtjesH (1853), 3 Do (1. M. A (1. 890 ; 
43 Digest 280, 1166. 

(s) EdflMen v. Kdelslen (1803), 1 Do (J. J. A S. 185 ; 43 Digest 217, 
614 ; Blazrnger dc Sons v. Spalding, [1910] 1 CIi 257 , 43 Digest 234, 7S6 ; 
of. Illustrated Newspapers, Ltd v. Publicity Services {London), Lul., supra. 

(/) Massam v. Thorley's Cattle Food ('o. (1880), 14 (’h D. 748, 
at p. 700; 43 Digest 200, 1034; Jays, Ltd. v. Jacobi, [1933] 1 Ch. 
411; Digest Supp. 

{u) Rodgers v. Rodgers (1924), 41 R. P. C., at p. 291 ; 43 Digest 200, 
1033 ; and see also Turton v. Turton (1889), 42 Cli. 1). 128 ; 43 Digest 
286, 1150 ; Burgess v. Burgess (1863), 3 Do G. M. A G. 896 ; 43 Digest 
286, 1156 ; Hall of Arts and Sciences Corporation v. Hall (1934), 
50 T. L. R. 518 ; Digest Supp. 

(а) See Short's, Ltd. v. Short (1914), 31 R. P. C. 294; 43 Digest 
193, 413. 

(б) F. Pinet el Cie. v. Maison Louis Pincl, Ltd., [1898] 1 Ch. 179; 
43 Digest 284, 1139. 
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name, if the new biiHiness may i )0 eonfimed with an old business Art. 115 

in the title of which the same name occurs (c), though perhaps - 

if he has becui carrying on a business and acquired a goodwill, 
he may in selling the business and goodwill to a company 
give the company the right to use his name as incidental to 
that goodwill (d). 

It must be noted that l)y s. 17 of the Companies Act, 1929 (c), 
a company must not b(‘ K^gistered with a name so like the 
name of a company already registered as to b(i likely to cause 
confusion. 

(1) Actions iiave Ikhui brought succe.ssfully liy an inventor of illustrations: 
metallic lion(‘s against anotlior trailer who wiupiKMl hi‘i G^t-up of 
in envoloi)es roBcmbling the plaintiff’s (/) ; by makers go<xis 
of camel-hair Ixjlting against defendants who made 
Himilar U'iting, which they deseiil^ed (juito truly ))ut 
using tlu^ name umhI by the plaintiffs, i.e. camel-liair 
Indtiiig. It was found by tlio jury tliat tlio term “ camel- f^csenptive 
hair Ix'itmg ” had come to indicate to the pulilic the 
])laintiff’s article, and thendoro sucli use by the defendants St.‘o<tndary 
m fact deeeiMsl the public, ainl an injunction to cea^e 
such (h'.sciiptiou wa.s giantcd against the dt feinlants ( 7 ). Ueddaimy v 
Siniilaily, bIc^S('^s at iStonc of a dunk know’u a.s “ Stono Jianham 
Ale,” successfully maintained an action against aiiotliei 
film of bieW(«is who also manufactuied ale at Stoiu* and 

it IS, of course, iu‘e(\ss4uy foi th(‘ jilamtitl to (‘stahhsli 
eh'aily that wools which m then jirimarv s^aiM* an* mmtdv 
d«‘senj>ti\o hav(' ac(jimetl a soeondaiy si'h-m' and m that 
s<*nse indicate' lus goods, foi thee law' d(H-s not ieadil\ 
sanction this kind of a}i]n’opnation of comiiuai winds or 
phi uses (/). 

(r) Tuamud v. Tussaud (IHOO), 44 CIi. I). 678; 43 Digest 270, 
i'otton Sjntinrr'i aiul UoitUtrs' Af^soctntion, Ltd v Haru\HMt 
Cash tC Ca , Ltd , 11007! 2 (’h ISl , 43 Digost 26:). 10J7 

(d) KitujMon, MdUr d' Co. v. Thomas Kuujsfon d' Co., Ltd., (1012] 

Ch. 575 ; » Digest 67, 223. 

(<•) 2 Halsbury’s Statutes 784. 

(/) /do/fhi V. /’ay;a- (1833), 4 R. A Ad. 410; 1 Digest 27. 222: 
if. L’d(j(’ d; Sons, Ltd. v. Siccolls <<• Sons, !Ad., 11911] A. D. 695; 43 
Digiwt 312, 

(y) Hfddatmy v. lUinham, [1896] A. C. 199; 43 Digest 277, 109S. 

Note the efleeit of the 4'rade Marks Act, 1919, s. 6 (Itl Halsbury's 
Statutes 892). 

(A) Montyonury v. Thotnpson, {1891| A. C. 217; 43 Digest 179, 

319. (-f. W’otlu rspoon v. ('ume (1872), L. R. 6 H. L. 508 ; 43 Digest 
273, 1073 (" (Ilontield Starch ”). 

(t) Sec, for iMstanrt*, ('clluhir Clothiny <'o. v. Maaton and Murray, 

1 1899) A. (\ 326 ; 43 Digest 276, 1090 cellular cloth ”). 



TRADE MOLESTATION 


310 
Art. 115 

Similarity 
ot name 

Turton v. 
Tin Ion 


Jay\^, Ltd v. 
Jacobi 


(2) Thoiigli tlio plaintiffs had for many yimi-s carrii'd on husinoss 
as stool nianufaotiirois iindor tlio stylo of 'riiomas 1'nrton 
Sons, it was ladd tlio\ could imt pioM'iil a linn oon- 
sisting of John Turton ami his two sons Irom oanynig 
on a similar business under the name of Jolin 'rurton A 
Sons, that being a true description of the firm, and there 
lieing no evidence of any attempt to deceive tlie public (h ); 
but where a j^erson assumed ivs his name the name of a 
manufacturer of boots and shoes with the object of making 
boo^s and shoes and passing them olT as those of thi^ old- 
established firm, he was restrained from using the name in 
connection wnth the sale of boots and sfioes (/). On the 
other hand, wdien'' the defendant, who had been the 
plaintiff’s rnanagei for many years, had adoptiMl and long 
Ix'en known by the name of Jay, and carried on a business 
in that name, without any attempt to deceiv'c*, it was 
field tfiat she could not be rc'strained from so doing (m). 

{k) Turton v. Turton (1889), 42 Ch. D. 128 ; 43 Digest 280, 1160. 

(l) F. Find et Cie. v. Maison Loins Find, Limited, [1808J 1 Cli. 
179 ; 43 Digest 284, 1119', and see the still stronger case, w'hero tfio 
plaintiff had no place of business here, yet was granted an injunction 
{Foiret V. Foiret (Jules), Limited, d* Nash (1920), 37 H. 1*. C. 177, 
43 Digest 284, 1142) ; cf. Ihckinson, Ltd v. Apsley Fress, Ltd (1937), 
l.')7 L T 13.7 , Digest Supp 

(m) Jay's Ltd. v. Jacobi, (1933| 1 Cb. 411 ; Digest Supp. 
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Art. 116.—Definitions 

(1) Thk wrong of deceit consists of making a 
false and fraudulent rej)resentation with intent 
to induce another to act uj)on it in the belief that 
it is the truth, and is actionable at the suit of 
that other if he is so induced and suffers damage in 
eomsequence. 

(2) A false representation is fraudulent when 
made either with knowledge of its falsity (<r 
without belief in its truth or recklessly without 
caring whether it be true or false. 

(3) The general rule of law is, that mere .silence 
with regard to a material fact will not gi\c a 
right of action for deceit, and no action can be 
maintained on deceit which does not in fact 
deceive (a). 

This article does not deal with what is called “ constructive ” EaaentuLi 
or “ equitable fraud,” which in effect is the breach of a duty 
arising out of a fiduciary or other like relationship between 
the parties (6), nor with the effect of innocent misrepresenta¬ 
tion, nor with cases where there is a duty not only to be 
honest but also to take reasonable care to be accurate (c), 

(o) Hor^faU v. rhonuu (1862), I H. .1 C. DO ; 36 I)ig 08 t 27, IS2. 

(6) See Norton v. .-IjAiMrton. [1914] A. C. 932 ; 35 Digest .W. -193. 

(c) For an instance of thin, see Article 118. 
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When 

Silence 
amounts to 
fraud 


Actual 

fraud 

necessary 


DECEIT OR FRAUD 

but with the common-law action of deceit. In such an 
action it is necessary for the plaintiff to establish (1) that 
a false statement of fact was made ; (2) that it was made 
fraudulently, and (3) with intent that the plaintiff should 
act upon it (d ); (4) that the plaintiff did so act (c), and 
(b) thereby suffered damage (/). 

Though it is generally true to say that there must be active 
fraud, nevertheless there may be statements of a fragmentary 
character, true as far as they go, but so distorted as to convey 
a wholly erroneous impression ; and statements of that kind 
made with intent to deceive may amount to fraudulent state¬ 
ments although literally true. “ Supposing you state a 
thing partially, you may make as much a false statement as 
if you misstated it altogether. Every word may be true, 
but if you leave out something which qualifies it, you may 
make a false statement. For instance, if pretending to set 
out the report of a surveyor, you set out two passages in his 
report and leave out a third passage which qualifies them, that 
is an actual misstatement ” (g). 

To take active steps to prevent the truth from being dis¬ 
covered, as by covering up defects in an article for sale, also 
amounts to an actual misstatement And if a man makes a 
statement and, before it is acted upon, he discovers either that 
It was untrue at the time that he made it, or that, though 
tine then, it has since ceased to be true, he must corr(‘ct it, 
and to keep silence and fail to correct it amounts to fraud (//). 

The leading case of Derry v. Peek (i) establishes that, in 
an action of deceit, the plaintiff must prove actual fraud , 
he may prove it by showing that the false representation was 
made knowingly, or without behef in its truth, or recklessly, 


(d) Peek V. Gurney (1873), L. K. S H. L. 377 ; 35 Digt3Ht 21, 119 \ 
Tackey v. McBam^ [1912] A. C. 18G ; 35 Digest 59, 541. 

(e) Smith V. Ghadwick (1884), L. R, 9 App. Cos. 187 ; 35 Digest 18, 
106. 

(J) Derry v. Peek (1889), 14 App. Cas. 337 ; 36 Digest 27, 1S5 ; 
and see also Nocton v. Ashburton, [1914] A. C. 932 ; 35 Digest 56 
493. 

(g) Per James, L.J., in Arkwright v. Newbold (1881), 17 Ch. D. 301, 
at p. 318 ; 35 Digest 32, 233 ; Peek v, Gurney, supra, at p. 403. 

(h) See Brownlie v. Campbell (1880), 6 App. Cas. 925, at p. 950, 
per Lord Blaokbuen ; 36 Digest 9, 24. 

(i) 14 App. Cas. 337 ; and see Le Lievre v. GouUi, [1893] 1 Q, B. 
491 ; 35 Digest 28, 187 ; Weir v. Bell (1878), 3 Ex. 1j. 238 ; 36 Digest 
29. 190. 
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not caring whether it was true or false. But an untrue state- Art. 116 

rnent made through carelessness, anrl without reasonable - 

ground for believing it to be true, does not amount 
to fraud ; and if the jury finds that it was made in the 
honest belief that it was true, the defendant will not 
be liable in an action of deceit, how'ever unreasonable his 
belief may have been. No amount of negligence can 
amount to fraud (j). 

The false statement must be of a fact. A promise to do Promise* and 
something is not a statement of fact, and a failure to carry it 
out can only be treated as a breach of contract, not as a tort. ^ 

Similarly, a mercj expression of opinion is not a statement of 
fact, liut a false assertion of a present intention to do or 
abstain from doing something in the future may amount to a 
misrepresentation of fact, for the state of a man’s mind is 
as much a fact as the state of his digestion ” (k) , and to 
profess to hold an opinion which in fact is not held is also 
a misrepresentation of fact (i). 

The right of action is confined to the person intended to Persons not 
act on the statement; others must act at their own risk. 
i lius the normal object of a prospectus is to induce persons stan tucnt 
to apply for allotment to them of shares in a company, not 
to induce them to buy shares in the company already issued : 
and consequently a person w'ho buys such shares on the faith 
of the stiitemeiits made in the prospectus cannot recovtT 
damages if the statements were fraudulent (m). In order 
that he may succeed on this ground he must show that the 
prospectus was intended to induce people to buy shares 
already issued by the company (n). 

It is not, however, necessary that the representation should Indimt com- 
be made directly to the person injured ; it is suthcient if the 
representation be made to a third person to be communicated 
to the plaintiff, or to be communicated to a class of persons 
of whom the plaintiff is one, or even if it is made to the public 
generally with a view to its being acted on, and the plaintiff 

(j) Soo note (i), a/Uc, p. 312. 

(I*) Kdijington v. Fitzmaurice (188-4), 29 f’h. D. I"*'), at i> -483, per 
Bowhn, L.J. ; 35 Digest 32, 240. 

(/) Atidsrson v. Pacific. Imurance ('o. (1872), L. K. 7 C. P., at p. 69 . 

36 Digest 10, 31. 

(m) P6«k V. (Ttittwy (1873), L. H. 6 H. L. 377 ; 36 Digest 21, 119. 

(n) Andrtwt v. Mockford, [1896] 1 Q. B. 372 ; 36 Digest 43, 376. 
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Art. 116 as one of tlic pu])lie acts on it ami suffers damages thereby (o). 

-Thus whi're a gunmaker sold a gun to B., for the use of B. 

and his sons, fraudulently representing it to be sound, and the 
gun burst while C., one of B.’s sons, was using it, and he was 
Langridge thereby injured :—Held, that C. might maintain an action of 

Y.Lenj fraud against the gunmaker, as the statement with regard 

to the soundness of the gun, though made to B., was intended 
to be and was communicated to and acted upon by C. (p). 
Plaintiff must It is essential that the plaintiff be influenced by the 
be deceived Q^true statement (g) and that he acts as a result of it (r). 

No action lies if the plaintiff is not in fact deceived (.s), though 
the fact that the plaintiff has been negligent in so acting on 
the untrue stiitemcnt is no defence (/). 

And suffer The cause of action is not the deceit but the detriment 
damage suffered by the plaintiff, hence damage must be proved (u). 

No intent The false statement need not be made with intent to benefit 
tobenetit defendant. It is sufficient that it*was made with intent 

to deceive, and was followed by loss which a reasonable man 
might have contemplated (u). 


(o) Langridge v. Levg (1837), 2 M. A W. 519; 4 M. k W. 337 ; .35 
Digest 51, 464 \ Barry v. Croskey (I8G1), 2 .f. A H 1, at pp. 23, 
24; 35 Digest 42, 370; Richardson v. Riliester (1873), L. H. 9 Q. B. 
34, at p. 30 ; 35 Digest 36, 284. 

{p) Langridge v. Levy^ snpra. I'lio motion before the court in this 
case was a motion m arrest of judgment (see 6 L. J. Ex. 137) and not, 
as indicated m the authorised report, a motion for a non-suit, for if it 
had been the latter the case could not have been taken to the Court of 
Error. The student, therefore, should confine his attention to the 
declaration, all the allegations m which were on the first-montioneil 
motion taken to be prove<l, and not trouble himself about the scanty 
report of the evidence. He will then find that the court detuded 
three things : (1) The plaintiff not being a party to the contract of 
sale could not rely upon the representation as a warranty (see Article 3, 
anie) ; (2) A false and fraudulent representation made by one i>er8on to 
another mtending it to be conununicated to and acted upon by a thml 
person, and m fact so communicated to and acted upon by that person 
to his damage, gives him a nght of action against the person making 
the representation ; (3) after verdict, the declaration could be read as 
sufficiently averring the facts necessary to support the latter cause of 
action. 

[q] Edgmgton v. Fxtzmaurice (1886), 29 Ch. D., at p. 486 ; 36 Digest 
7, 14. 

(r) Macleay v. Tai/, [1906] A. C. 24 ; 36 Digest 60, 560. 

(a) Horsfall v. Thomas (1862), 1 H. & C. 90 ; 35 Digest 27, 182, 

[t) Redgrave v. Hurd (1881), 20 Ch. D. 1 ; 36 Digest 47, 417 ; Wells 
V SmUh, [1914] 3 K. B. 722 ; 1 Digest 611, 2398. 

(u) Dobell V. Elevens (1826), 3 B. & C. 623 ; 36 Digest 60, 564. 

{v) Smith V. Chadwick (1882), 9 App. Cas. 187, 201 ; 36 Digest 49, 448, 
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A principal is generally liable for the fraud of his agent or 
8 (‘rvant acting within the 8(;ope of, and in the course of, his 
eniploynient (a). 

Where a principal intentionally keeps an agent ignorant of 
a fact, inknding that he shall misrepresent it, and the agent 
does so, the principal is liable for fraud. His conduct in that 
case is as fraudulent as if he had bimself made the misrepre¬ 
sentation with knowledge of its falsity (6). 

Principal and agent indeed represent but one person, and 
it therefore does not matter wliich of them possesses the guilty 
knowledge or which of them makes the incriminated state¬ 
ment, if between them the misrepresentation is made (c). 
It is not therefore necessary that the principal should in¬ 
tentionally keep the agent ignorant of the fact, which the 
agent by reason of his ignorance misrepresents (cl). 


Art. 117.—Statements as to Credit 

Where a fraudulent statement (as distin¬ 
guished from a negligent statement) consists of a 
false representation as to the conduct, credit, 
ability or dealings of another, with intent to 
procure for him credit, money or goods, no 
action will lie unless tlie representation is in 
writing signed by the defendant (e): conse¬ 
quently an incorporaUH bank is not liable for 
a fraudulent misrepresentation made by a 
manager (/). 

(a) See Article 122, po^/. 

(h) Lfulgairr v. Love (1H81), 44 L. T. 094 ; I Digast 589, 2254. 

(r) Pfortion v. Dublin Corfmration, {1907j A. (\ 351, at pp. 354, 
359 ; 1 Digest 588, 2250. 

{(i) If ('ornfool V. Fowke (1840), 0 M. & W. 358; 1 Digest 589, 
2255, (locideii anything to the contrary, it must l)o troat<xl as over- 
rule<l by Pearson v. Dubhn ('orporniton, supra. 

(c) Statute of Frauds Amendment Act, 1828 {known as Lord 
Tenterden’s Act), s. 0 (3 Halsbury's Statutes 584), expiaine<i in Baubury 
V. Bank of Afonireal, [19181 C. 026 ; 3 Digest 164, 254. It will be 
observed that the signature must be that of the defendant himself, 
and it is not sufficient, as it is \mder s. 4 of the Statute of Frauds, that 
it should be signed by an agent or partner of the defendant {Bunft v. 
Jewsbury (1874), L. R. 9 Q. B. 301 ; 1 Digest 277, 88 ; WilUams v. 
Mason (1873), 28 L. T. 232 ; 1 Digest 277, 87). 

if) Bishop V. Balkts Consoltdalcd Co. (1890), 26 Q. B. D. 77 ; 9 
Dig^ 381, 2417; Hirst v. West Huitny Umon Banking ('o., [IWI] 
2 K. B. 660 ; I Digest 277, 59. 


Art. 

Fraud 

agent 
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Art. 118.— The Liability of Directors and 
Promoters of Companies 

Directors and promoters of companies who are 
parties to the issuing of any prospectus invitiiig 
subscriptions to the shares, debentures or delxMi- 
ture sto(5k of a company, are liable to ])ersons 
w]io subscribe on the faith of such pros})ectus 
for untrue statements therein made without 
reasonable ground {g). 

Explanation. —The decision in Dernj v. Peek {h), that if a 
person issuing a prospectus had an honest belief in its truth 
he could not be made liable in an action for deceit, however 
careless he may have been, and however slender the grounds 
of his belief, led to the passing of the Directors' Liability Act, 
1890, by which Parliament created a statutory liability to 
pay compensation for untrue statements in j)ros])ectiiscs, 
without proof of actual fraud, unless the defendant has 
reasonable grounds for believing th(‘ statement to lx* true, 
or can establish oiu* of th(‘ other defcnc(\s allowed by the 
Act {i). It is now enacted that wlierc a prosp(‘ctus invit(*s 
persons to subscribe for shares in, or debentures or debenture 
stock oi\ a company, every director and promoter of the 
('ompany, and every person wdio has authorised the issm* of 
the prospectus, shall be liable to pay compensation to persons 
who subscribe for any shares, debentures, or debenture stock, 
on the faith of such prospectus, for loss sustained by any 
untrue statement in the same, unless it is proved either- - 

(a) that the defendant had reasonable ground to 

believe, and did believe, that it was true , or 

(b) that the statement fairly represented some statement 

in the report of an expert (whom the defendant 
believed on reasonable grounds to be competent), or 
in a public or official document; or 

iy) S. :n of the Coinpaiuos Act, 1929 (’2 Halsbury’s Htatutei* 796), 
Ijemg a re-enactment of the Directors’ Liability Act, 1890. 

By 8. 38 (2 Halnbury’s StatutoH 798) a document containing an offer 
of shares or (lel>enture8 for ual© ih to be treated as a prospectus. 
ih) (1889), 14 App. Gas. 337 ; 35 Digest 27, 1S5. 

(t) ^rhe provisions of the Directors’ Liability Act are now replaced 
by 8. 37 of the Companies Act, 1929 (2 Halshiiry’s Statutes 796). 
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(c) that the prospectus was issued without the knowledge Art. 118 

or consent of the defendant, and that he took the - 

propiT steps indicated in the Act to make this 
known (k ); or 

(d) that the dehmdant having consented to lieeome a 

director, withdrew liis consent before tlie issue 
of the prosp(‘ctus, and it was issued without his 
authority or cons(*nt, or 

(<•) that before allotment, on becoming aware of any 
untrue statement in the prospc<tus, he withdrew 
his consimt to it by giving public notici' of Ins w'ith- 
(Iraw’al and his reasons for it 

It will be perceived that the [(‘gislatun* has (Teate<l a 
statutory duty, the breach of which is a tort, but that it ha^ 
mad(‘ no alteration in the common-law action for deceit. 

In short, it has made directors and promoter'^ Inible for 
c.uelessn(‘ss as well as for fraud (/). Jbit the liability is none 
the h'ss basisl on tort, and so in the event of the death of the 
|).uty injunsl or the tort-feasor, thi* position is goviTiual by 
the Law^ Reform (Miscellaneous Provisions) Ait, PKU (ni) 

(A) C'omjtamt'.H A<'t, 11129, s 37. 

(/) [1901] A. C. 477, 3 Digest 147, /s.9 , /Vf 

fotUitim \. (rrnihr, |1907] A. 0. 101 (P , 3 Diujest 17.”), //X 

(;/i) 27 Halsl)ui y H Statutae 220. Si'o (injxl v I'turh, jl917j 2 ( li 
lOS , 9 Di^t'st 130, ///, 10 which cAK<Mt vsasilecnUsl that oi acconianeo 
\Mfh the la\s a.s it tlieii was the right of action OkhI with either party. 
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SECTION I.—LIABILITY P"OR TORTS OF 
AGENTS AUTHORISED EXPRESSLY OR 
BY RATIFICATION 


Art. 119.— Qui facit per alium facit per se 

A PERSON who c.xpressly autliorises another 
to commit a tort is liable as fully as if he had 
himself committed the tort. And the agent is 
also liable. In tort a person cannot excuse himself 
by saying that he was acting as the agent of 
another. Agent and principal are equally liable. 
U.T. 321 21 



322 LIABILITY FOR TORTS COMMITTED BY OTHERS 

Art. 119 Explanation.— A principal is not, however, necessarily 

- answerable for every tort of his agent. If the agent is 

employed to commit a tort the principal is clearly liable. If 
the agent is employed to do a thing not in itself wrongful, and 
in the course of doing the thing for which he is employed he 
commits a tort, the extent of the principal’s liability depends, 
as we shall see hereafter, partly on whether the agent is a 
servant (a) or an independent contractor {b). 


Art. 120.— Ratification of Tort committed 
by an Agent 

A tortious act done for another, by a person 
not assuming to act for himself, but for such 
other person (c), though without any precedent 
authority whatever, becomes the act of the 
principal if subsequently ratified by him, and, 
whether it be for his detriment or his advantage, 
to the same extent as if the act had been done 
by his previous authority (d). 

Explanation.—This rule is generally expressed by the 
maxim, ‘‘ Omms ratihahitio retrotrahitnr, ct mandato priori 
cEquiparatur and is equally applicable to torts and to con¬ 
tracts. 

To constitute a binding ratification of acts done without 
previous authority (1) the acts must have been done for 
and in the name of the supposed principal, and (2) full 
knowledge of them, and unequivocal adoption must be 
proved ; or else the circumstances must warrant the clear 
inference that the principal was adopting the acts of his 
supposed agent, whatever their nature or culpability (e). 

(a) See Article 122, po^(. 

(b) See Article 125, post. 

(c) See Eastern Counlies ('onslruction To., J.td. v. National Trust Co., 
Ltd., [1914] A. C. 197, at p. 213 ; 3 Digest 105, SIO. 

{d) Wilson V. Tumtnan (1843), 6 Man. & Or. 236, 242 ; 1 Digest 418, 
1129. 

(e) Marsh v. Joseph, [1897] 1 Ch. 213 ; 1 Digest 417, 1122 ; Wilson 
V. Timman, supra, and Keighley, Maxstrd db Lo. v. Durant, [1901] 
A. C. 240 ; 1 Digest 400, 1009; Bams v. St. Mary Islington (1912), 
76 J. P. 11 ; 1 Digest 417, 1121 ; Becker v. Riebold (1913), 30 T. L. R. 
142 ; 18 Digest 386, 1260. 
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The plaintiti’s goodw were illegally Heized under a warrant of Art. 120 

distress handed to a bailiff by the defendants. The - 

plaintiff wrote to the defendants seeking reparation. Illustration 
The defendants replied that their solicitors would accept v 
process of service. The defendants harl given no bj>i‘cial Mary 
instructions to the brokers. It was held in the Court of Abbot'8 
Appeal that there was ample evidence of i at ideation by 
the defendants, and that they were liable for the wrongful 
seizure made by the bailiff on their behalf (/). 


SECTION 11.— LIABILITY OF PARTNERS 
FOR EACH OTHER’S TORTS 

Art. 121.—Statutory Rule 

(1) Partnership is the relation which subsists P^rtupithip 

' ^ A 4 ^ 1 181)0 

between persons carrying on a business in eorninon 
with a view of profit. 

(2) Where, by any wrongful act or omission of 8.10(A) 
any partner acting (a) in the ordinary course of 

the business of the firm, or (b) with the authority 
of his copartners, loss or injury is caused to 
any jierson nof being a partner in the firm, the 
firm is liable therefor to the same extent as the 
partner so acting or omitting to act. 

(3) When the firm is liable, the individual 8.12(A) 
partners are jointly and severally liable. 

Explanation. TIk' foundation of the liability of partnirs 
for each other’s torts is tiiat each partner is the agent of his 
copartners m relation to the conduct of the partnership 
business. The above cikd provisions of ss. 10-12 of the 
Partnership Act, 1890, codify the pre-existing law, and it will 
be noticed that s. 12 merely euuuciat^^a the rule which Vb 
applicable to all cases where a tort is jointly coininitted by 
two or more (i). 


(/) Carter v. St. Mary IMoI'm, Kttutuu/ton, Vculry (IIKKO, 01 J. T. 
548 ; I Digest 407, 1065. 

( 7 ) 12 Halflbury’e Statutort 529. 

(A) 12 Halflbury’s Statutoa 634. 

(t) See Article 16, ante. 
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In order to render a firm liable, the tort must be a wrongful 
act or omission of a partner committed or made cither (1) with 
the authority of his copartners, or (2) in the ordinary course 
of the firm’s business (k). If, therefore, it be committed or 
made without the actual authority of the copartners, aiul 
outside the scope of the partner’s ostensible authority, the 
firm will not be liable any more than it would be for a contract 
entered into under similar circumstances. 

(1) Thus a tnin of solicitors would bo liable foi the professional 

iiepligfuico and uiiskilfuluoss of one ol the partiu'is (/). 

(2) Similarly, a tiiin of newspa])er piopru'tors would bo liabb^ 

for a libel inserted by an editor paitiuu’. So, a linn of 
company promoters would Ix) liable for a fraudubuit 
prospectus issued in the couise of business by an indi¬ 
vidual partner. In all these cases the imjuiry is simply 
whether the wrongful act or omission was done or made 
in the course of the partner s duty as such, or outside it. 

There is one tort from which the firm is specially exempted 
from liability by the Statute of Frauds Amendment Ard, 
1828 (m), the effect of which is that the firm is not to bo 
liable for false and fraudulent representation as to the char¬ 
acter or solvency of any person, unless the representation is 
in writing signed by all the partners. The signature of the 
firm’s name is insufficient even although Sll the partners are 
privy to the misrepresentation (n). 


SECTION IIL—LIABILITY FOR TORTS OF 
SERVANTS 

Art. 122. — Respondeat Superior 

(1) A servant is a person employed by anotlicr, 
and subject to the commands of that other as to 
the way he shall do his work. 


{k) Hamlyn v. Houston, [1903] 1 K. B. 81 ; 36 Digest 337, 498. 

(l) Blyih V. Fladgate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 
337; 36 Digest 370, ^^7^. 

(m) S. 6 (3 Halsbury’s Statutes 684), explained in Banbury v. 
Bank of Montreal, [191S] A. C. ; 1 Digest 383, ^72. Cf. Article 117, 
ante. 

(n) Swift V. Jewsbury (1874), L. R. 9 Q. B. 301 ; 1 Digest 277, 88, 
Williams V. Mason (1873), 28 L. T. 232 ; 1 Digest 277, 87, 
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(2) A person who is in the general employ- An. 122 
nicnt of one man may be the servant of another 

for a particular purpose, that other having 
control of him as to the manner in which he 
carries out his duties in connection with that 
])articular purpose. 

(3) A master is liable for the negligence of 
his servant cominitted in the cour.se of his employ¬ 
ment. 

(4) A master is liable for the wilful tort of his 
servant committed within the scope of and in 
the course of his employment though the tort 
amounts also to a crime and though committed 
purely for the servant’s benefit. 

Explanation.- The test to be applie<l to ascertain whether What 
a person Join" work for another is or is not his servant, is to wnaitutea 

^ ^ & sBrYAntt 

toiisiiler whether the master has the right to control him as 
to tlie way he does his work. If he has, the person employed 
is a servant, even if the right so to control him is not in fact 
exercised, and the master is liable for the consequences, 
because he has made himself responsible not only for the act 
itself, but for the manner of doing it. Thus, the relation of 
master and servant is in each case a question of fact, 
depending not on the mode of payment for services, or the 
time for which the services are engaged, or the nature of 
those services, or on the power of dismissal (though each of 
those matters may be taken into consideration), but on the 
extent of control as to the way in which the work is done (o). 


(o) Thus a consulting surgeon or physician is not the servant of the 
governors of a hospital, nor is a nurso when carrying out his orders \s itli- 
out negligence {Gold v. Essex County Council, [1942] 2 K. B. 293; 
[1942] 2 All E. R. 237 ; where the case of HiUyer v. ISt. Hurtholomew's 
Hospital {Governors), [1909] 2 K. B. 320 ; 34 Digest 26, 52 is discusse(.i). 
Whether this is true of the house physicians and surgeons is not quite 
clear ; but the governors will be liable for the negligence of the hospital 
stuff, including doctors ani.! nurses, m performing ministerial or adminis¬ 
trative duties, Lindsey County Council v. Marshall, [1937] A. C. 97 ; 
[1936] 2 All E. K. 1076 ; Digest Supp. In view of Gold v Essex County 
Council, mipra, StranguKiys-Learnert v. Clayton, [1936] 2 K. B. 11; 
[1936] 1 All E. H. 484 ; Digest Supp., must be considered a doubtful 
authority. A harbour master and elementary school teaclier art' 
respectively the servants of the harbour authority and the education 
authority; E. London Harbour Board v. Caledonia, etc,, Co,, [1908] 
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Art. 122 In this connection the question often arises, when a man 

- who is the general servant of A. is with the authority of A, 

Scope of doing work for X., in pursuance of some arrangement between 

employment , ®i ^ i i i j i 

A. and A., in whose employment was he at tiie time when the 
act complained of was done ? For such cases the test is 
wliether the servant was transferred or only the use and bene¬ 
fit of his work : and generally speaking the onus will be on the 
general employer to prove that the servant was not in his 
employment at the relevant time, and it will be difficult for 
him to discharge this onus if some property of his, such as a 
motor lorry, is let at the same time and the servant is left to 
exercise his discretion as to the way he manages the lorry or 
other property, and the act complained of is the negligent 
manner in which he exercises that discretion (p). 

'WTiether a servant is acting within the scope of liis employ¬ 
ment is a question partly of law and partly of fact, rienerally, 
as long as a servant is doing the kind of thing for which he is 
employed, he is acting within the scope of his employment, 
even if he does it in a way which his master has not authorised 
and would not have authorised if he had known of it (q) or 
even has expressly forbidden (r ); and in addition a servant 
has implied authority to do all those things that are necessary 
for the protection of his master’s property or fulfilling tht' 
duty which he has to perform, and there is in consequence a 
class of acts which he is impliedly authorised to do in an 
emergency (a). A servant therefore may be acting within the 
scope of his employment though he may have had no express 
command to do the particular thing complained of. But the 
master is not responsible when the servant uses the master’s 


A. C. 271 17 Digest 48(1, 499, via ; Smith v. Martin, (1911] 2 K. B. 

775 ; 19 Digest 557, 22. See further Baker v. Snell, [1908] 2 K. B. 
825; 2 Digest 240, 254; Bam v. (Jeniral Vermont Ha'll. (Jo., [1921J 
2 A. C. 412 ; 34 Digest 27, 54. 

(p) Century Inmrame Co. v. Northern Ireland Hoad Transport 
Board, [1942] A C. 509; [1942] 1 All E. R. 491; Dowd v. W. H. 
Boase & Co., Ltd., [1945] K B 301. fSee, further, illustration (1} to (4), 
and cases cited in the notes thereto. 

(y) Goh Choon Seng v. Lee Kim Soo, [1925] A. C. 550 ; 34 Digest 
138, 1079 ; Irwin v. Waterloo Taxi-Cab Co,, Ltd., [1912] 3 K. B. 588. 
34 Digest 143, 1131. 

(r) Lmpue v. L. Q. 0. C. (1862), 1 H. & C. 526 ; 1 Digest 695, 2280 ; 
Whatman v. Pearaon (1868), L. R. 3 C. P. 422 ; 34 Digest 130, 1000. 

{a) Allen v. L. dh S. W. Hy. (1870), L. R. 6 Q. B. 66, at p. 69 ; 34 
Digest 135, 1048; Poland v. Parr dh Sons, jl927j I K. B. 236; 34 
Digest 117, 890, 



LIABILITY FOR TORTS OF SERVANTS 327 

property (t) or time (u) for his own purpose, as when a coach- Art-122 
man takes out his master’s carriage and drives it for his own 
purposes. Nor is the master responsible if the servant does 
some act which is outside the scope of his employment even 
if it be ill the supposed interests of the master (x), still less 
if it be something wholly inconsistent with the discharge of 
the servant’s duty to the master and for the servant’s own 
purpose (a); and the mere fact that the servant would not 
have had the opportunity of doing that act at all if he had not 
happened to have been in the service of the master does not 
render the master liable (6). When, however, the wrong com¬ 
plained of is done in the execution of the servant’s authority 
the master cannot escape liability by showing that it was a 
wrong deliberately done by the servant and for the servant's 
own benefit (o). Whether the act complained of in any given 
case is one which is wholly outside the scope of the servant's 
employment so as to free the master from responsibility (d) 
or is one which is merely a negligent, mistaken or excessive 
exercise or an abuse of the servant’s authority, so as to render 

(0 tiumlcraon v. Collnt.i, [1904] 1 K. B (128. 84 Digest 14U, 1100; 

/iaynrt v. Mildull ( 1877), 2 C. P D. 887 , 84 Digest 110, 1099 ; Hntt 
V (labnoyt (1928), 44 T. L K 291, Digest Supp. 

(//) Storri/ V. Af^hton (18(59), L. R 4 Q. FP 47(3; 84 Digest 140. 1093; 

Mitchell V. ('r(Visweller (1883), i8 C. B. 287 ; 84 Digest 139. lOHH 

(0 Heard V L. U. ().(', (1900) 2 Q. H. 880 . 84 Digest 142. J113 : 

A footman might think it fur the mterest of his master to drive the 
eoaeh, but no one could say that it waa within tlie scope of the foot- 
iiuui’s employment and that the master would be liable for damage 
resulting from the wilful act of the footman in taking charge of the 
lioirtes, ’’ ptr Blackiujun, J ; Limpua v. L. O'. 0. ( \ nupra, at p 842. 

And see Holimihtoke v. Snnulon Local Board (1874), L K. (( V P 
878, 84 Digest 117, 11,j9; Houghton v. Ptlkington, [1912] 8 K. B. 

808; 84 Digest 148, 1130, McKcnztc v. McLeod (1884), lO Bmg. 

888 ; 84 Digest 1.80, 999. 

{a) Cheshire v. Hailey, [19051 1 K. B. 287, 84 Digest 182. 1015, 

Mintz V. Sdverlon (1920), 8(5 T. L R. 899; 84 Digest 138. 1016; 

Hand v. Craig, [1919] 1 (8i, 1 ; 84 Digest 120, 983. 

(6) Ruben v. Ureal Fingall (Consolidated, 1190(5] A. C. 489 , 9 Digest 
289, 1794. 

(c) Lloyd V, (Irnce, Smith dO C'o., |1912) A. V. 71(5; 8 Digest 286, 

760 , explaining and modifying Harmck v Hnglish Joint Stock Hank 
(18(57), L. R. 2 Ex. 259 ; 1 Digest 887, 2245 ; ('entral Motors {(Hasgow), 

Ltd. V. Cesanock (farage and Motor Co,, 1192o| S C. 796 ; Digest ISupp. ; 

Eourt of Session , AUcInson v. I'aifc Motors, Ltd (1935), 82 T. L R 
137 ; Digest Supp ; Uxbridge Permanent Henijit Building Society v. 

Pickard, [ 1939] 2 K. B. 248 ; 11939] 2 All E R. 344 ; Digest Supp\ 

{d) Kletnwort, Sons Co. v. Associated Automatic Machine Cor¬ 
poration, f.td. (1934), 161 L. T. I ; Digest Supp, 
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the master liable for it, is often a nice question the answer to 
which must depend upon the actual circumstances of the 
case. 

(1) \Vliere an owner of a carriage was supplied by a livery- 

stable keeper with a driver (who was employed by tlie 
latter as a coachman), and the owner of the carriage was 
also owner of the horse and harness, it was held by 
Russell, C.J., that in all the circuinstauci's ot the case 
the owner of the carnage had control of the driver as to 
the manner of diiving, and tlie dnver was his seivant. 
The owner of the horse and harness would be the person 
to give directions as to the way in winch tlie horse should 
be liarnessetl and ihiven, and so had control of the driver 
as to the way in which he should do his work, and accoid- 
ingly the owner of th(> carnage was liable for damage doiK' 
by the neghgenci* of the driver in driving (e). 

(2) But wdiere two ladies, owneis of a carriage, hired horses 

from a livery stable, and with the horses a driver, whom 
they put into their livery, but to whom they did not pay 
wages, it was held that the driver was not their servant, 
and they were not liable for his negligence. The ladies 
would no doubt give directions as to the places to which 
they should bo driven, but not as to the manner m winch 
the horses should bo diiven (/). 

(2) Under the Metropolitan Hacknev (’arnages Act, 184:1, and 
the Town Police Clauses Act, 1847 (fj), so far as the publn* 
IS concerned, tho proprietor of a hackne}' carriag(‘ is 
responsible for the acts of the driver whilst plying for 
hire, as if the relationship of master and servant existed 
between them, although, m fact, no such relationshi]) 
exists, the relationship apart from statute being that of 
bailor and bailee, and not that of master and servant (h). 
But if tho driver is in fact the servant of some person 
other than the proprietor, that person may also be liable 
as the driver’s master (i), 

(4) The defendants were sinking a shaft in their colluiry and 
engaged one Whittle to do the sinking at so much per 
yard. Tho defendants agreed to supply an engine and 
engineer at the mouth of tho shaft. Owing to tla^ 
negligence of tho engineer tho plaintiff, who was a 

(e) Jone8 v. Scullard, [1898] 2 Q. R. G65 ; .34 Digest 22. 25. 

if) Quunnan v. Burnett (1840), 6 M. & W. 499 ; 34 Digest 23, 29. 
Cf. Jones V. Liverpool ('orporalion (188G), 14 Q. B. D. 890 ; 34 Digest 
24, 34 ; Waldock v. Winfield, f 19011 2 K. B. 590 ; 34 Digest 24, 35. 

{(j) 19 Halsbury’s Statutes 125, 35. See Bygraves v. Dicker, [1923] 
2 K. B. 585 ; 34 Digest 35, 120. 

{h) Venables v. Smith (1877), 2 Q. B. D. 279 ; 34 Digest 34, 113-, 
and King v. London Improved Cab Co. (1889), 23 Q. B. J). 281 • 34 
Digest 35, / 77. 

(<) Keen v. Ifenry, [1894] 1 Q. B. 292, at p. 294 ; 34 Digest 35, US. 
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servant of Whittle’s, was injured. The engineer was Art. 122 

employed and paid by the defendants and was their - 

general servant, but was at the tune under the ordeis 
and control of Whittle, and it was held that ho was, for 
the particular puqiose, the servant not of the defendants 
but of Whittle, and coiLsequently the defendants wore 
not liable for his negligence {j). 

(r») Tile plaintiff, a coach builder, lent to the defendant a The tort 
carriages to use while he was repair ing the defendant’s must he 
carnage. The defendant’s coachman for his own pur* coininiltfNl 
poses took out the carriage without the defendant’s 
iiuthoi ity and while driving it damaged it by his neg- 
ligcnce. The defendant was held not liable (k). 

(li) Ihit where the night-watchman of a gaiage proprietor ^or 

his own ])urpos(‘H took a customer’s car out of the garage y I'oUtns 
and damaged it, the garage proprietor was held liable ; Cenlral 
for m this case the wrongful act of the seiwant was an Motors 
abuse of the authority expressly delegated to him, {(Glasgow), 
nanady, to take care of the car during the night (1). kid. v. 

(7) The plaintiff went to tl^e defendants, a hrm of solicitors, kessnock 
for the purpose of selling some property, and saw their 
managing clmk, who fraudulently induccfl her to execute 
documents which were in fact conveyances of the proj)erty 
to himself. The cleik then sold the proj^n’ty in his own 
nanu', and abscondeil with the proceeds:— Held, the Lloyd v. 
dehaidants were liable ; the clerk was entrusted with the 
duty of doing the conveyancing work of the defendant ^ 
him and clients were impliedly invited to deal with him 
as the person acting in such matters on behalf of the 
(imi. Although, therefore, he was acting solely for his 
personal benefit, the defemlants were responsible for 
his fraud (m), on the general principle that “seeing 
somebody must be a lo.ser by this deceit, it is more reason 
that h(' timt employs and puts a trust and confidence 

ij) Rourke v Wlute Moss Colltery Co. (1877), 2 C. P. D. 205 ; 34 
Digest 25, 4f), and hl'o Donoinin v Laing, H harton and Doum Construe- 
Hon Syndicate, [1803] 1 Q H. 029, 34 Digest 26, 49 ; Murray v. 

Curne (1870), L, H. 0 C. P. 24; 1 Digest 272, 34, Ram v. Central 
Vermont Ry., [1021] 2 A V tl2 , 34 Digest 27. 54 , Bull {A. H.) v. 

African Shipping, etc. ('o , 11027J A. C 686; Digest Siipp. , 

Leygott v. Normanton (1928), 98 L J. K. H. 145 ; Digest Supp. ; con¬ 
trast ('Iclland V. Lloyd, Ltd , [10381 1 K B 272 , jl037j 2 All K. H. 

605 ; Digest Supp. 

{k) Sanderson v. Collins, [1004] 1 K. B. 628; 34 Digest 140, 1100. Cf. 

Storey v. AsfUon (1869), L. K. 4 Q. B. 476; 34 Digest 140, 1093; 

MitcheJl V. Crassweller (1853), 13 C. B. 237 ; 34 Digest 139, 1033. 

(l) Central Motors {Qlasgow), Ltd. v. ('essnock Oarage and Motor 
Co., [1925] S. C. 796; Digest Supp.; followed in AUc/iwon v. Rage 
Motors, Ltd. (1936), 62 T. L. R. 137 ; Digest Supp. 

(m) Lloyd v. Grace, Smith Co., [1912] A. C. 716 ; 34 Digest 129, 

991. Cf. Uxbridge Permanent Renefit liutUiing Society v. Ptekard, 

[ I930| 2 K. B. 248 ; 110391 2 All K. R. 344 ; Digest Supj). 
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m the deceiver should bo a loser than a stranger ” (n), 
who IS invited by the master to deal with the deceiver. 

(8) But where a servant does a kind of work for which lie is not 

engaged, he is not acting within the course of his employ¬ 
ment so as to make the master liable for his negligence. 
Thus, when an omnibus conductor drove the omnibus, 
and whilst so doing negligently ran into the plaint ill, il 
was held that, in the absence of evidence tliat the con¬ 
ductor was authorised to drive the omnibus, tlie dehui- 
dants were entitled to judgment (o). 

(9) A station-master having demanded payment for the 

carnage of a horse conveyed by tlie defendants, ai rested 
tile plauitiff and detained him in custody until it was 
ascertained by telegraph that all was right. The railway 
company had no power whatever to arrest a person 
for non-payment for carriage of a horse, and tluietoK' 
the station-master, inai le.stmg tlie plaint ilf.dul an act that 
was wholly illegal, not in th(‘ mod<‘ ot doing it, but in th(> 
doing of it at all. L'ndi'r thesis circumstances, tlu' couit 
held that the railway eomjiauy wtue not lesponsilile toi 
the act ot their station-master , and MKra.oR, .1., said : 

If the station-masti'r had made a mistake in com¬ 
mitting an act which he was authorised to do, 1 
think in that case the company would Ik* liabli‘, liecaine 
it would be supposed to bo done by tluai authority. 
VVheie the station-master acts in a manner in which 
the company themselves would not be authorised 
to act, and undei a mistake or misappioh(‘nsion of what 
the law is, then L think th(‘ lub^ is \eiy diheKuit, and 1 
think that is the distinction on which the whob' uiattei 
turns ” (/>). 

(10) In an earliei case in which a stat lon-inastei and a jiolice- 
man employed by a railway company wionglully arrestiMl 
a man lor not paying Ins taie, the company was held 
liable, as the company had power to arrest a pas¬ 
senger for travelling without paying his fare, 
and must be taken to have aiitlioiised th(‘ olhcials to 
take into i ustod} peisons whom they b(da}\^ed to be 
coininitting that oitence. The ollicials made a mistake 
in the paiticulai case, but it was “ a mistake made 
within the scope of their authority ” (q). 


(n) Hern v. NuhoU (1701), 1 Salk. 289, per Holt, C.J. ; I Digest 
588, 2247. 

(o) Beard v. London Ge7\eral Omndnis Co., [1900] 2 Q. B. 530; 
34 Digest 142, IIU. 

ip) Boulton V. L dh S. W. Rail t'e (1807), L K. 2 Q H. 534 ; 13 
Digest 398, 1217, followed m OrrniHon v, G. 11. Rail Co., 11917] 1 
K B 598 ; 8 Digest 109, 76*3. 

(Q) V. Great Northern Rail. Co. (1801), 3 E, tS: E. 672 ; 8 Digest 
116, 775; applied in Percy v. Glasgow CorporaBon, [1922] 2 A, C. 
299 ; 13 Digest 404, m2. 
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(11) So, again, the plaintiff, a passenger on the defendants* Art. 122 

line, sustained injuries in consequence of being pulled - 

violently out of a railway carnage by one of the defon- Asftaulta by 
dants’ porters, who acted under the erroneous impression servant 

t hat the plaintiff was in the wrong carnage. The BayUy v. 
defendants’ byelaws did not expressly authoiise the 3 /. ,S'. it- 
company’s servants to remove any person being in a 
wrong caniagis or travolling therein without having 
first paid his fare and taken a ticket, and they even 
contained certain provisions which implied that the 
passengers should be treated with consideration ; but 
nevertheless the court considered that the act of the 
p(Uter in pulling the plaintiff out of the carnage was 
an act done in the course of his employm<mf as the 
d(‘fendants’ servant (r). 

In that case VVilles, J., says: “ A person who puts 
another in liis ])lae(* to do a cla8S of acts in his absence 
neeessaiily leaves him to determine, according to the 
(‘ireiimstanciLS that arise, when an act of that class is to be 
done, and trusts him for the manner in which it is 
done ; and oonse<{uently he is held answr>rable for the 
wiong of th(i person so entrusted either in the manner of 
doing sueh an act, or in doing such an act under cir¬ 
cumstances in whicli it ought not to have been done ; 
provided that what was done was done, not from any 
caprice of the servant, but in the course of the employ¬ 
ment.*’ 

(12) So, too, a eoiporatioii is liabb' for defamatory statements 
and malicious prosecutions and geniaally for all torts 
of its sfU’vants, providinl the acts (‘omplamed of are 
within the scope of the servant’s employment (6’). 

(12) Th(‘ diivor of a cart carrying bags of sugar mistakenly Crmiinal 
l)ut hoiu'stly believing that the plaintitT, a boy of twelve, arts 
was ])ilfeiiug sonu' of tlu^ sugar gave him a cuff on the \\ 

neck which knocked him under the cart, so that the P(or a- 
wlio«d went over and eriLshed his foot. The master was 
lield liabl(‘, for the siu’vant ha<l implied authoiity to 
])ii)tect Ins masti'r’s ])roperty and though his methoil of 
doing it was mistaken and ex(‘essive, and even amounted 
to a cume (t)y it was not so excessive as to take it out of 
the class of acts which ho was autliorised to do (i/). 

(r) Bayley v. M. S. dc L. Rail. Co. (1872), L. R. 7 C. P. 415. Cf. 

Hutchtm V. London ('oiniiy Council (1915), 114 L. T. 377 [H. L.]; 

34 Digest 131, 1003; Whittaker v. London County CouncU, [1915) 

2K. B. 070; 8 Digest 116, 77t?. 

(/i) Citizen n Life Assurance (’ 0 . v. Brown, [1904] A. C. 423 ; 9 Digest 
025, il4S; (Uusyow (Corporation v. Lorimer, [1911] A. C. 209; 32 
Digest 80, 1106. Cf. Article 16, ante. 

(/) Cf. Dyer v. Monday, [1895] 1 Q. B. 742; 1 Digest 004, '2330; 
and contrast Richards v. ICrN/ Middlesex Watenvorks (1885), 16 Q. B. 1). 
flOO ; I Digest 003, 2334. 

{u) Poland v. Parr Sons, [1927) I K. B. 230 ; 34 Digest 117, 890. 
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It would have been different, however, if the servant 
had attacked the boy with a lethal weapon ; or, thinking 
that he had pilfered some sugar, had run after him, and 
struck him a blow (a) or had even given him in charge for 
theft. The actual emergency would then have ])assed 
and a distinction must be drawn between acts done to 
protect the master s property and acts done to punish 
the supposed offender either by process of law or by 
taking the law into one’s own hands (b). 

(14) Tlio driver of a motor lorry, being used to deliver petrol 
at a garage, while transferring petrol from the lorry to 
an uuderground tank, struck a matidi to light a cigarette 
and threw it on the floor, causing a fire and an explosion. 
It was held that his employers wore liable a.s the careless 
act was done’m the course of his en ployment (c). 

(15) An omnibus driver, contrary to the express m.structions 
of his employers, so drove as to obstruct a rival omnibus 
which was m conseipience overturned. His employ (on 
were held liable, for he was doing that which he was 
employed to do and the mere fact that he was driving in 
a manner forbidden by his employers was not sufficient to 
free them from liability (e). 

The result would have been different, however, if the 
driver to gratify some private grudge of his own had 
lashed the horses of the rival omnibus witli his whi]) and 
thereby caused an accident. Such an act would lie wholly 
unconnected with his employment (/). 


Art. 123.—Unauthorised Delegation by 
Servants 

A ma.ster is not liable for the tortious act.s 
of person.s to whom his servant has, without 


(a) See Hadley v. London CozirUy Council (1913), 109 L. T. 102; 
34 Digest 148, 1165. 

{b) Bank of New South Wales v. Owston (1879), 4 App. Cas, 270 ; 1 
Digest 330, 464 ; Abrahams v. Deakin, [1891] 1 Q. B. 510 , 14 Digest 
182, 1612] Hanson v. Waller, [1901] 1 K. B. 390; 14 Digest 183, 
1616. 

(c) Century Insurance Co. v. Northern Ireland Road Transport Board, 
[1942] A. C. 509; [1942] 1 All E. K. 491 ; approving JeJJerson v. 
Derbyshire Farmers, Ltd., [1921] 2 K. B. 281 ; 34 Digest 144, 1134, and 
the dissenting judgments of Blackbubn and Mellor, JJ. in Williams 
V. Jones (1865), 3 H. & C. 602 ; 34 Digest 138, 1077. 

{e) Limpus v. London General Omnibus Co. (1862), 1 H. & C. 520 ; 
1 Digest 595, 2286 cf. Canadian Pacific Rail. Co. v. Ijockhurt, [1942] 
A.C. 591 ; [1942] 2 All E.R. 464. 

(/) See Croft v. Alwon (1821), 4 B. & A. 590; 1 Digest 600, 2316. 
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authority, delegated his duties. A servant may Art. 123 
have express authority, and in some cases may 
Itave implied authority, to delegate his duties 
to anotlier, but if without such authority he 
delegates his duties to another, that'other does 
not become the agent of the master. But the 
master may be liable if the act of the servant in 
so delegating amounts to negligence. 

(1) Thus, whoro tlio diiver and conductoi of an oninilais Illuatrations: 
authoiisod a hystandor to drive the (tlio dnvci Qn^lHanix 

havinfj: been oidored to discontinue driving? by a police- Twu8t 
man who thought he was drunk), and the bystander, 
wliilst driving?, nei^hgently injured the plaintiff, it was 
held tliat tlu' defendants were not liable as the bystander 
was not then agent ( 7 ). 

(U) Ihit wlieK' th(‘ diiver of a cait negligently Itdt the cait in Engelharlv. 
custody of a lad whose duty it was to go with the cart to Farrant 
di'hvtu’ parcels, but who had been forbiddiui to drive, and 
the lad drove the cart so that it collid(‘d with the plaintiff's 
eairiage, the muployer of the driver was held liable for 
the negligence of the driver in leaving the cart 
in custody of the lad. But the employer would not 
hav(^ bi'en liable for the negligence of the lad, as he was 
not acting within the scope of his employment, and the 
driver had no authority to delegate the driving to him (/i). 

Art. 124.— Servants of the Crown 

'I’ho heads of Goverument departments and 
superior officers are not liable for tlie torts of 
their subordinates committed in carrying out 
the business of the Crown unless they have 
themselves ordered or directed the commission 
of tlie tort (i). 

Explanation.- -The head of a Government department is 
not the master of the Government servants belonging to the 

( 7 ) Qwdliam v. TwUi, [1895} 2 Q. B. 84 ; 1 Digest 390. 9il. 

{h) EngtUiort v. Farrant <k Co., [1897] 1 Q. B. 240 ; 17 Digest 118, 

276. Cf. Rickeltff v. Tilhng, Lid., [1915] I K. B. 044 ; 34 Digest 142, 

1114, where the driver allowed the eoiuliictor of an omnibus to drive 
it, and an at'cidont occurred while the eonduetor was doing sc. The 
Court of Ajipeal lu'Id that there was evidence to go to the jury that the 
negligence of the driver was the cause of the accident 

(d Cambridge v. Postmaster-General. [1906] 1 K. B. 178 ; 37 Digest 
369, 1; Raleigh v. Ooschen, 11898] 1 Ch. 73 ; 38 Digest 63, 379. 
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. 124 department; nor are soldiers or naval seamen the servants 
— of the officers who command them. All are servants of the 
Crown, serving under a common master, and the fact that 
that master cannot be made liable in tort does not alter the 
position. Though the soldier is absolutely subject to tlie 
orders of his officer he is no more his servant in law than is a 
stable boy the servant of the coachman, or a railway porter 
the servant of the stationmaster or the general manager of a 
railway company (k). 

For a statutory exception to tliis rule, see the Ministry 
of Transport Act, 1919, s. 2G (e), by which the Minister 
of Transport may be sued in tort and shall be responsible 
for the acts and defaults ot the officers, .servants and agents 
of the Ministry as if they were Ins .servants. 


SECTION IV.-LIABILITY FOR NEOM- 
OENCE OF INDEPENDENT (CONTRAC¬ 
TORS 


Art. 125.— The General Rule 

(1) (a) Where the jirineijial i.s under a duly, 
vvliether inijio.sed by eoniirion law or by statute or 
by eontract, to do a thing and he enijtloy.s an 
independent contractor to tlo it, he i.s liable if the 
contractor fails to do it or does it iinpi’ojierly. 

(b) Where the principal employs an independent 
contractor to do something, wliich is of such a 
nature that the doing of it casts a duty upon the 
principal, the principal is liable for the con¬ 
sequences of the independent contractor failing 
to discharge that duty. 

(c) Where the principal employs an inde[)endent 
contractor to do an act which i.s unlawful in 
itself, the principal is liable not only for the 
direct consequences of such act but also for the 

{k) Stone v. CartwnglU (1795), 6 Term Hep. 411 ; 1 DiRest 396. 

n'y/r * o # 
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consequences of the independent contractor’s Art. 125 
negligence in the course of doing the act. 

(2) But where the principal employs an inde¬ 
pendent contractor to do a lawful act he is not 
liable for the collateral negligence of the inde¬ 
pendent contractor, tliat is for a !iegligent act or 
omission which arises incidentally in the course 
of the performance of the work, provided that the 
principal delegates the whole of the work to the 
independent contractor and does not keep control 
of or interfere with the work or any part of it. 

Explanation.—Even though a man be uriflfT a duty to do 
something, he h not generally speaking hound to do it him¬ 
self or by his servants ' he may employ an independent 
eontractor to do it for him and if the contractor performs it 
he has discharged his duty. What he cannot do is to employ 
a contractor and excuse himself, if the contractor fails to 
perform it, by saying that it was the contractor’s fault {1). 

(1) The (leferidarit was the occupier of a liouse from the front Illustrations: 

of winch a heavy lamp projecte<l over the public Inghway. 

Ho wtui aware tliat tin? lamp was or might lx‘ getting out imposed b} 
of iX'pair and emiiloyoil an uidcpoudent cootiactor to common 
('xanniK' it and put it m ropaii. Owing to the con-law 
tractor’n nogligenco the lamp was not pro})erly repaired, Tarry v, 
with the result that later when the plaintiff was walking Ashton 
mider it it fell upon her and injured her. It was held 
that the defendant was liable: for. as was said by 
Blackburn, J., ni giving judgment : “ It was the 

defendant’s duty to make the lamp reasonably safe, the 
contractor failed to do that ; and the defendant, havmg 
the duty, has trusUMl the iulfilment of that duty to 
another who has not done it. Theieforo tlie defendant 
has not done his duty and ho is liable to the plaintiff for 
the consequences. It was his duty to have the lamp set 
right ; it was not sot right ’’ (m). 

(2) The defendants wore authorised by an Act of Parliament 

to construct a bridge over a navigable river, but, by the imposed by 
terms of the Act, were obliged so to construct it eis to statute 
enable it to bo opened. Tliey employed a contractor HoUv. 

{/) Hardakcr v. Idle District ('ouncil^ [1896] 1 Q. B. 335, at p. 340, and5 
per Lindmcy, L.J. ; 25 Digest 480, 62. 

(m) Tarry v. Ashton (1876), 1 Q. B. D. 311; 26 Digest 433, 1519 ; 
and cf. The Snork, [1900] P. 106 ; 34 Digest 162, 1267 (duty of the 
owners of a sunken barge to prevent it being a danger to others navi¬ 
gating the river). 
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to build the bridge and owing to his nogligonce the 
mechanism went wrong, so that the bridge could not be 
opened. The plaintiff suffered damage owing to tlie 
river being in consequence unnavigablo and it wius held 
that the defendants were liable and could not ex(*use 
themselves by throwing the blame on the contractor (n). 

The second rule is analogous to the first, for where the ac^t 
which the contractor is employed to do is such that if it wore 
done by the principal the principal would be under a duty to 
prevent mischief arising therefrom, he cannot get rid of that 
duty by delegating the performance of the duty to the con¬ 
tractor. As Lord Blackburn has said, “ It is settled law that 
one employing another is not liable for his collateral negligence 
unless the relation of master and servant existed between them. 
So that a person employing a contractor to do work is not 
liable for the negligence of that contractor or his servants. 
On the other hand a person causing something to be done, 
the doing of which casts on him a duty, cannot escape from 
the responsibility attaching on him of seeing that duty per¬ 
formed by delegating it to a contractor. He may bargain 
with the contractor that he shall perform the duty and stipu¬ 
late for an indemnity from him if it is not performed, but 
he cannot thereby relieve himself from liability to those 
injured by the failure to perform it ” (o). 

(3) The plaintiff and defendant were ownem of two adjoining 
houses, the plaintiff being entitl'd to have his house 
supported by the defendant’s soil. The defendant 
employed a contractor to pull down his house, excavate 
the foundations and rebuild the house. The contractor 
undertook the risk of supporting the plaintiff’s house as 
far as might be necessary during the work and to make 
good any damage and satisfy any claims arising there¬ 
from. The plaintiff’s house was injured in the progn'ss 
of the work owing to the means taken by the contractor 
to support it being insufficient. Hdd, that the defendant 
was hable : ho owed a duty to the plaintiff not to disturb 


(n) Hole v. Siitingboume and Sheerness Rail. Co. (1861), 6 H. N. 
488 ; 34 Digest 162, 1263. See further Articles 8, atUe, and 126, post, 
which further illustrate this rule. See also Gray v. Pullen (1861), 
T) B. & S. 970 ; 34 Digest 165, 1279 (irnperfoctly filling up a trench 
which had been dug in the highway). 

(o) Dalton v. Angus (1881), 6 A. C. 740, at p. 829 ; 17 Digest 10, 
61. See also Hughes v. Perctval (1883), 8 A. C. 443, at p. 446; 7 
Digest 300, 240, by the same learned lord ; Brooke v. Boole, [1928] 
2 K. B. 578, at p. 587, per Talbot, J, ; 42 Digest 976, 69 ; Pickard v. 
Smith, set out at p. 338, post. 
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the right of support, and could not oxcase himaelf on tlwj Art, 125 

ground that it was owing to the negligence of the con- - 

tractor that the support was flisturbed (p). 

(4) The plaintiffs employed the defendants to take photograplis Endangering 

of the interior of a cinema, having first obtained the per* 
mission of the ownoi's of the cinema in that behalf. Honet/tnll 
The dof( 3 ndants used a flash light, which l^emg negligently ^ 
put too close to the stage curtaui set it on fire and the 
fire HO caused did considerable damage. The owners of 
the cmema claimed damages fiem the plaintiffs, wlio 
paid the damages and claimed to recover thi'm from the 
di^fendants. The defendants resisted the claim on the 
ground that the plaintiffs were uiuler no legal liability to 
the owners of the cinema and thf pa\Tneijt ol the demages 
accordingly was a voluntary pav^nent. It was held, 
however, that the plaintiffs were responsible to the owners 
of the cinema for the act of their contractors, the defen¬ 
dants, and Were therefore entitled to be indemnified by 
them (r/). 

(5) The deh'ndaiits acting under then poweis under the Public Haidaker 

Health Act, 1875, employed a contractor to lay a sewer 
and owing to the negligimce of th(‘ contractor in omittmg 
to keep a gas pipe propoilv secured, the gas pipe broke ^ 
and the ga.i escaped and oxplod(‘d m the premises of the 
plaintiff. It was h(dd that the defendant council were 
liable ; it wtus their duty m cariying out the work to 
support the gius pipe proixu-ly and they could not escape 
this liability by ('inploymgacontiactorto do the woik (r). 

(6) Ihe defendants, a telephone company, were engaged in Interference 

laying telephone wiri'S along a street, the wires being''ith 
piussed through tulx\s which were laid in a tiench. A 
plum!x 3 r contracted witii the defendants to coimect these Holliday 
tubes with lead and solder to the satisfaction of the Aotiomii 
diffendants’ foreman. For this purpose he used a Te/ejpAoac 
benzoline lamp, hut owing to a defect m the lamp, of 
which the plumber ought to have been aware, the lamp 
exploded and scattered some molten solder over the 

ip) Bower V. Beale (IHTO), 1 Q H. D. 321 , 7 Digest 309, Z09, To 
the like effect are the cases of /)a//o« v. (1881), 0 App Ca.^^. 710 ; 

17 Digest 10, 61 (same point) ; Huyfiej* v. Berm'dl (1883), 8 App. Fas! 

443 ; 7 Digest 300, 240 (damage to a party wall) ; Odell \\ ('levelanH 
House, Ltd. (1010), 102 L. T. 602, 31 Digest 99, 2379 (nuisance to 
occupiers of lower part of a building by demolishing the upper part). 

(V) Honeywill Stem, Ltd. v. Larktn Bros., 11934J 1 K. B. 191 ; 

Digest Supp. bee also Black v. ('hnstchurch Finance (o., [1894] 

A. C. 48 ; 34 Digest 102, 1266 (lighting fire on defendant's land to clear 
the bush thereon and negligently allowing the lire to spread on to the 
Iilaintiff’s land) ; Brooke v. Bool, 11928] 2 K. B. 578 ; 7 Digest 300, 

240 (negligently searching for an escape of gas with a naked light). 

As to the right of the principal to indemnity see Article 17, 

(r) Hardaker v. Idle District Council, [1896] 1 Q. B. 336 : 26 Diireat 
480, 62. 

U.T. 
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plaintiff who was lawfully using the highway. Tho 
defendants were held hable, for it was their duty to 
protect those lawfully using the liighway from danger 
which might arise from work of tins kind being carries! 
out on the highway (s). 

(7) A railway company let the refreshment rooms in th(' station 
and a coal cellar to the defendant. The ojienmg for 
.^hooting th(i coals into the cellar was on the arrnal ])lat - 
form. Whilst the servants of a coal merchant, an 
independent contractor, were shooting coals into thr 
cellar for the defendant, the plaintiff, a pa.ssenger on th(' 
railway, when passing oin of the station, without anv 
fault on his part fell into the cellar opening, vviiicli. 
owing to the negligence of the servants of the coal moi- 
chant, wuvs insutliciontK guardtah Ft. was held that tin- 
oefendant was liable, and Wjllivms, .1.. in the rom^i' of 
th(‘ jutlgiiKuit ^aid . ''The dehaidant. (Muplowd tla* 

coal merchant to open the tra]) m order to ])ut m thi' 
coals and he tilisted him to guaid it wliilst o}x>n and to 
close it when th(> coals were all put in. Tho act of 
opening it was the act of thi^ einploym’ thoiigli done 
through the agency of the coal merchant ; and the 
ilefendant having thereby caused danger was l)oimd to 
take rea.''Onable nutans to prevent nnschi(*f Tlu* per¬ 
formance of this duty h(' omitted and the fact of hi^ 
having entrusts^d it to a peison who also iK'glccti'd it 
turnishes no excuse, either in good sense or m law ” (t) 

In all the above cases it will lie perceived that the doing 
of the work itself imposed a duty on the person doing the work 
to take precautions tp pre^serve cither the property or the- 
person of another from injury, but it must be understood that 
this rule does not mean that the employer of an independent 
contractor will be responsible for his acts merely boi'ausc 
what is to be done will involve danger to others if it he neg¬ 
ligently done, for this might be predicated of most acts : 
he is only liable for the failure to take precautions which the 

(^) Holliday v. National Telephmie To., [1899] 2 Q. R. 902 ; ,94 
l^igest 163, 1271. For other cases of acts which from their nature 
create a duty to users of the highway, see Penny v. Wimbledon I’rbnn 
Council, [1899] 2 Q. B. 72; 26 Digest 410, 1308 (contractor while 
making up a highway leaving a heap of soil unlighted and unpro¬ 
tected) ; Maxwell v. Briiuh Thomson Houston Co. (1902), 18 T. L. R. 
278, 34 Digest 163 ,1272 (contractor employed to erect electric standards 
negligently leavmg a derrick too close to the tram lines) ; Finn v. 
Pew (1916), 32 T. L. R. 451 ; 34 Digest 162, 1268 (driving animals 
known to be dangerous along the highway). 

(t) Pickard V. Smith (1861), 10 C. B. N. S. 470 ; 34 Digest 162, 1264 ; 
Daniel v, Pickett, Cockerell dc Co , Ltd., [1938] 2 K. B. 322 ; 11938] 2 
A11E.R.631 ; Digest Supp.; Wilkinsony. Rea, Ltd.,\\^M]2 \\\ K. 11.50. 
Contrast Wilson v. Hodgson's Kingston Brewery Co., p. 340, post. 
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nature of the work itself indicates as proper precautions to 
be taken by a prudent man. 

Where, however, a man employs another to do an unlawful 
act, he is responsible for all the consequences. 

(8) A company not authorised to interfne uitli stre* Is of 

Sheffielfl din'ctcfl their contractor to open fioncljcs 
therein, d'ho contractor’s servants in dcunc "O left a 
licap of stones, over winch th*‘ ])la»ritiff foil anfl wa 
injured. Though the defendants nu^K aot have Ik'oii 
liable ff)r this if the eontractor had been ein})lo\efi to do 
a lawful act (u), they W’cre held I ibt* iii this ease to 
int(M’fei(' with the streets at all .oi nlauful act (a). 

Th(' non-liahility for tin* collateral negligence of an mde- 
piuideiit contractor mark; the distinction between the case 
of tlu' ordinary piincipal and agent and that of master and 
8(‘rvant. A mast(*r, as has been setui, has control over his 
servant as to tin' way he does his work, and it is his duty to 
sc(‘ that the work is so done as not to cause damage to otliers, 
so he is liable for the collateral negligence of his servant 
Lilt a jirincipal (wereisi's no such control ovit an indi'pendeiit 
eonlraetor. It may not always be easy to determine whether 
tlie act complained of is nuTely a n(‘glig(‘nt act or omiSvSion 
which aris(‘s incidentally in the course of the performance of 
the work or is n'ally a failure to perform a duty which was 
incumbent upon the principal (h), and there is no doubt that 
the tendency at present is to enlarge the duties of the prin¬ 
cipal (c). The following illustrations, however, will help to 
show the distinction. 

(9) A railway ciuupany was (‘mpo\vm<‘d by Act of Parlmniciit 

to construct a ladway bridge over a lu^diway The 
(joiiipany employed a eontiaetor to do the woik. A 
servant of the eontiaetor negligently eanseil the death 
of u p('rson passing along the highway by allowing a 
stone to fall upon him. The contractor no doubt would 
have bet'n liable for the n(‘)iligenee of lus servant, but in 
an action brought by the administratrix of tlu' estate of 
the deceased against the railway ooinpany tlu' latter were 
held not liable for the negligence of the woikman. Ixum: 
that of an agent who was not their servant and meixdy 

(u) See Orrrton v. Freeman (1852), 11 C. B. 8t)7 ; 34 Digest 32, 93. 

(a) FUui v. Sheffield (hi» ('onsumera Co. (1853), 2 E. cV B. 767; 34 
Digest Ititi, 1292. 

{!)) See, e.(j. the diUeronce of judicial opinion in Holliday v. Xaltonal 
Telephone Co., [1899J 2 Q. B. 392 ; 34 Digest 163, 1271, and HomyaMl 
& Stein, Ltd. v. Larkin Bron., (1934] 1 K. B. 191 ; Digest Supp. 

(c) Honeymll db Stein, Ltd. v. Larkin Broa., supra. 
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collateral to the work which ho was employed to do and 
a “ casual act of negligence ” (d). 

(10) The defendants were engaged in erecting coitain premises 

and employed sub-contractors to execute the work of 
putting metallic casements into the windows. A 
servant of the sub-contractors placed an iron tool on the 
window sill and the wind blew to one of the casements 
which caused the tool to fall on the plaintiff who was 
passing along the street. It was held that the defendants 
were not Hable for this, for as was put by Fletcher 
Moulton, L.J. : “ In order to make them liable it was 
necessary to show that the work which the sub-contractois 
were employed to do was work the nature of which, and 
not merely the j^erforrnance of winch, cast on the superior 
employer the duty of taking precautions ” (e). 

(11) The defendants employed an independent contractor to 

deliver beer at a public-house, of which they were the 
freeholders but not the occupiers. The contractor, in 
order to deliver the beer, openeil the collar fla]^ and 
negligently left it unguarded while the bein’ was being 
stored in the cellar with the result that the plaintiff, in 
the dark, fell into the collar. It was held that thougli the 
occupier of the premises was hable the defendants weii^ 
not. They had merely employed the indi'i^endinit 
contractor to deliver the beer, not to open the collar Ha]), 
and as far as they were concerned he might have ddivercd 
the beer through the front door (/). 

That this rule may apply, however, it is necessary that 
the principal should delegate the whole of tin* work to the 
contractor and leave it to him to carry it out. Otln'rwise 
he will be liable for the acts of negligence of the person whom 
he employs and with whom in effect he is w^orking himself (y). 


NOTE ON HUSBAND AND WIFE 

The student will have observed that in all the cases dis¬ 
cussed in this chapter, the person held responsibh* for the 


id) Hfcdie V. London North Western Rail. Co. (1849), 4 Ex, 24 f; 
94 Digest 27, 56. Cf. Knight v. Fox (1850), 5 Ex. 726 ; .94 Digest 92, 
94 ; Overton v. Freeman (1862), 11 C. B. 867 ; 34 Digest 32. 93. 

(e) Padbury v. Holliday and Greenwood, Ltd. (1912), 28 T. L. K. 
494 ; 34 Digest 159, 1246. 

if) Wilson v. Hodgson's Kingston Brewery Co., Ltd. (1915), 85 
L. J. K. B. 270 ; 34 Digest 159, 1242. 

(f/) Burgess v. Gray (1846), 1 C. B. 578; 34 Digest 16.3, 1269 ■, 
Holliday v. National Telephone Co., [1899] 2 Q. B. 392; 34 Digest 
163, 1271; Robinson v. Beaconsfield Rural District Council, [191IJ 
2 Ch. 188 ; 34 Digest 166, 1291. 
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act of aiiothcT is actually or m contemplation of law a joint Art. 125 

tort-feasor with tliat other, and both or either mirjht be sued - 

by the injunMl party (h). 

At common law, however, there was another case of Liability 
vicarious liabilitv, wdiich could not be explained upon any 
such principle and was indeed som(*thin^^ sm (jmeris, namely, tortHat 
the liability of a husband to pay damaf^es to a party injured (ommonlaw 
by the tort of his wife, whether that tort was committed 
before marriage or during coverture. 

That a married woman should be sued alone was, in the 
eyes of the common law, an impossibility and in any action 
brought against her her husband had to be joined “ for con¬ 
formity.’* Ibmce, whenever she was sued for a tort he had 
to be sued with hei, and the practical result of this w’as that 
if judgment w'ere recovered by the plaintill, it was entered 
against both the wife and the husband ; and the husbartd 
had to pay, for the wufe had no property upon w'hich execution 
could be levied at law. 

Tlie husband, how'ever, could not be sued alone for his 
wib^’s tort: if therefore the marriage was terminated by 
d(iath or divorce, the liability of the husband and his estate 
ceased as regards both her pre-nuptial and post-nuptial 
torts (i). C’onsequently if the wife died w'hile an action 
against h(*r and her husband was pending, the action abated, 
whih‘ if tlie husband died, it could be continued against the 
wife alone, but the husband’s estate could not be made 
answerable in the event of judgment being recovered against 
her in that action. The husband therefore was not liable 
because he was in any sense a tort-feasor but simply because 
he w’as her husband. 

As a result of the legislation of the last century, culminating The Mameil 
in the Married Women’s Property Act, 1882 (A*), it became Women’s 
possible to sue a married woman without joining her husband, 
and she could therefore be sued for her torts as if she were 

(h) See Article lO, ante, 

(t) Capell V. Vowcll (181U), 17 C. B. N. S. 743 ; 27 Digest 215, 1S75. 

Later the same rule was made applicable to cases where husband and 
wife were living apart under an order of judicial separation (Judicature 
Act, 1925, s. 194), or during the operation of a separation order under 
the Summary Jurisdiction (Married Women) Act, 1895, s. 0; but 
when they were living apart under a voluntary deed of separation the 
husband still remained liable {I'iley v. Mxtrt }\iblnihmg Co, (1901), 

17 T. L. R. 720 ; 27 Digest 216, 1879), 

(k) 9 Halsbury’s Statutes 374. 
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a/fme sole, but even so any judgment recovered against her 
could only be enforced against her st'parate property. 

Her liusband, however, remained liable to pay damages for 
her pre-nuptial torts to the extent of the property belonging 
to her which he acquired, or became entitled to, from or 
through her, but no further, and in respect of such a tort 
he could be sued alone or jointly with her (/): but as regards 
her post-nuptial torts his common law liability remained 
unaltered {m). 

The position, however, has been altered by the Law Reform 
(Married Women and Tort-Feasors) Act, 1935 (n), as a result 
of which a married woman may be sued for any tort, whether 
pre-nuptial or post-nuptial, and the judgment may be enforced 
against her in all respects as if she were a feme sole (o), and her 
husband is not, by reason only of his being her husband, liable 
to pay damages for any tort committed by her, whether before 
or after marriage, and must not be sued or made a party to any 
legal proceeding brought in respect of any such tort (p). For 
the future, therefore, a husband will only be liable for a tort 
committed by his wife if he is really a joint tort-feasor with 
her {q). 

(1) Mamed Women’s Property Act, 1882, ss. 13, 15 (9 Halsbury’s 
Statutes 380). 

{m) Seroka v, Kattniburg (1886), 17 Q. B. D. 177; 27 Digest 214 
]8-iS; Earle v. Kingscole, [1900J 2 Ch. 585; 27 Digest 216, 1880; 
Edwards v. Porter, [1925 1 A. C. 1 ; 27 Digest 214, 1851. The last case 
illustrates the one exception to the rule that the husband was liable 
for his wife’s torts, i e. he was not liable for a tort which was so closely 
comiected with a contract made with the wife, that to sue m tort was 
merely an mdirect way of enforcing the contract, which could not be 
directly enforced. 

n) 28 Halsbury’s Statutes 104. 

(o) Law Reform Act, 1935, s. 1 (b) and (d) (28 Halsbury’s Statutes 
104). 

(p) Ibid., 8. 3 (28 Halsbury’s Statutes 106). This provision is 
rt'trospectivo. Barber v. Ptgdeyi, [1937] IK B 661; fl937| I All 
E K 1J 5 , Digest 8upp. 

iq) Cf. Ibid. 8. 4 (2) (c) (28 Halsbury’s Statutes 106). It will be for 
the court to decide whether either spouse can bring proceedings against 
the other for contribution. See Article 17, ante. 
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SECTION I.--COMMON-LAW LIABILITY 

We liiiv(‘ sc(‘ii {(Uile, Artich' 122) that ^R*iu*rally a master is 
lial)l(‘ for the iie^digeiice of his servants committed m the 
coiirs<‘ of their employment; but the liability of a master 
to his servant for an injury resulting from the negligence of 
a fellow-s(‘rvant dilfers materially from his liability to a 
third party for a similar injury, by reason of the common- 
law rule that a master is not so liable where the injurer and 
the injuied are the servants of a common master in a common 
employment, and the injury was inflicted in the course of that 
employment. 

This rule, known as the doctrine of common employ- Common 
ment, was founded on the id(‘a that the servant takes all 
the risks incident to his employment as part of the contract 
of service. With regard to servants generally it still exists, 
but with regard to certain classes of servants Parliament 
has of late years made large e.xceptions to it (1) by the 
Employers’ Liability Act, 1880, and (2) by the Workmen’s 
Compensation Act, 1925. The Employers’ Liability Act^ Eyiployers 
1880 , does not abolish the doctrine of common employ- 
ment, but it gives a remedy by action against the master for 
damages in certain specific cases to servants who are injured 
by the negligence of their fellow-servants in the course of their 
employment. 
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Wolkmen’a 
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The Workmen’s Compensation Act does not abolish 
the doctrine of common employment nor repeal the 
Employers’ Liability Act, but it to all servants to 

whom it applies a statutory right to be compensated by their 
masters for accidents suffered by them in the course of and 
arising out of their employment, whether such accidents are 
caused by the negligence of a fellow-servant or not. In other 
words, it gives to servants to whom it applies a right to com¬ 
pensation quite independent of any tort whatever. Its con¬ 
sideration, therefore, does not fall strictly within the scope of 
this work. But the importance of the subject is such that 
the student may reasonably expect to find some account of 
the Act and its mam provisions. 

Despite these Acts, however, the doctrine of common 
employment is still of great importance. The amount 
recoverable under them by an injured workman is small 
compared to the damages recoverable in | successful action 
at common law, but to that action the master often has 
a complete answer based on tlu^ defence of common employ¬ 
ment. 

Art, 126,—The Doctrine of Common 
Employment 

(1) A master is not liable to his servant for 
damage resulting from the negligence or unskil¬ 
fulness of his fellow-servant in tlie course of 
their common employment. 

(2) The doctrine only applies when thei’e is 
both a common master and common employ¬ 
ment under that master, that is to say, tlie 
servants must be employed in common work, 

work which necessarily and naturally or in the 
usual course involves juxtaposition, local or 
causal, of the fellow servants and exposure to the 
risk of the negligence of one affecting the other (a). 

(3) But It IS not necessary that the fellow 
servants should be engaged in the same or even 
similar acts, or in the same grade of employment, 
s o long as the risk of injury from the one is so 

(a) Radchffe v. Ribble Motor Services, Ltd., [1939] A. C. 215 ; 11939) 
1 All E. R, 637 ; Digest Supp. 
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much a natural and ncces,sary con.sequence of the 
employment whic^h the other accepts, that it 
must be included in the risks which must be 
contemplated as incidental thereto (b). And the 
defence of common employment is good against 
an infant (c). 

(4) But a master who is personally negligent 
is liable to his servant for damage resulting 
from such negligence (d ); and such negligence may 
consist in 

(a) failing to take reasonable care and to use 
reasonable skill— 

(i) to select properly skilled persons to 

manage and su])erintend the busi¬ 
ness and generally to provide a 
competent staff of servants (e); 

(ii) to ju'ovide and maintain proper 

machimuy, plant, appliances and 
works (/); and 

(iii) to provide a ju'oper system of work¬ 

ing (9)- 


(6) Monjati v. \'alt of Nealli Rail. Co. (1806), L. R. 1 Q. B. 149; 
34 Digest 212, 1750; Allen v. New (/(w Co. {1870), 1 Ex. D. 251 . 
34 Digest 218, 1807. 

(c) Cnbb V. Kynoch, Ltd.., [1907] 2 K. B. 548 ; 34 Digest 211, 1742 ; 
Young v. Hoffman Manufacturing To., Ltd., [1907] 2 K. B. 646; 34 
Digest 42 180; Heasnier v. Pickfords, Limited (1920), 36 T. L. R. 
818 ; 34 Digest 217, 1789. But it wiis not applied when' an uifant— 
a hoy of ten years old voluntarily and without reward assisteii in the 
work of a farm lioldinan v. Hamlyn, (1943] K. B. 664 ; [1943] 2 All 
K. R. 137. 

{d) Wilsons aiul Clyde Coal Co. v. English, [1938] A. C. 57 , [1937] 
3 All E. R. 628 ; Digest Supp. 

(e) Tarrant v. Webb (1856), 18 C. B. 797; 34 Digest 217, 1791; 
Fardon v. Denville, jl932] 2 K. B. 309, at p. 326 ; Digest Supp ; Senior 
V. Ward (1859), 28 L. J. Q. B. 139 ; 34 Digest 217, 1802 ; Wihons and 
Clyde Coal Co. v. English, supra. 

if) Williams V. Birmingham Battery, etc., ('o., [1899] 2 Q. B. 338; 
34 Digest 196, 1590. 

(g) Smith V. Baker d* Sons, [1891] A. C. 325 ; 34 Digest 202, 1057 ; 
Wilsons and Clyde Coal Co. v. English, supra. It is not easy to say 
exactly what this duty comprises. For on extreme matance, see Speed 
V. Thomas Swift Co., [1943] K. B. 557; [1943] 1 All E. R 539, 
followed m Garcia v, Harland and Wolff, Ltd., [1943] K. B. 731 ; [1943] 
2 All E. R. 477. Contrast Colfar v. Coggins dh Griffith {Liverpool) Ltd., 
[1946] A. C. 197. 
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Art. 126 (b) breach of an absolute unqualified duty ini- 

- |)osed upon the employer by statute to do 

somethingfortlie protectionof worknien(A). 

Explanation.— The doctrine of common employment first 
appeared in Pne.stley v. Fowler (p. In that case a butcher’s 
man was ordered to deliver meat from a van. The van was 
overloaded by the negli^^mce of a fellow-serv^ant, in conse¬ 
quence of wlmli it broke down and tlu‘ butcher’s man was 
hurt. The master was held not liable,. 

The rule was further developed in Hutchinson v. York, 
Neiccastlc and Berwick Rail. Co (/), wli(‘re a stu’vant of a 
railway company in discharge of his duiy as such w^is ])ro- 
ceeding in a tram under the guidance of other servants of the 
company, through whose negligence a collision took phu'e, 
and he was killed. It w^as held that his p(‘rsonal represen¬ 
tatives had no cau.se of action. Sub.sequent decisions, includ¬ 
ing decisions of the House of Lords, firmly established the 
doctrines as part of the huv both of J^’ngland and Scotland, 
and though it is not now regarded w’lth favour and there is 
a marked tendency to restrict its operation, nothing shoit of 
h‘gi.'dative action can abrogate it. It is bast'd ujion an implit'd 
undertaking by the servant to bear tin* risks aiising iioni tht' 
possible negligence of a fellow servant wdio has be(*n st'h'cted 
with due care by his master. This undertaking is a t<‘rm, 
irnphed by law , in the contract of service. Where thert*. is 
no contract, the doctriiK' does not apply (except perhaps in 
the cases mentioned in the next article) as there is no basis of 
actual contract on which to found the implied term {1). 

{h] Groves v. Lord Wuiiborm, [1898] 2 Q. B. 402 ; 84 JJigOHt 218, 
1815. See Butler v. Fife Coal Co., [I912J A. C. 149 ; 84 Digent 218, 
1809 ; Watkins v. Naval Colliery Co., [1912] A. C. 098 ; 84 Digest 741, 
1173 ; Lochyelly Iron dh Coal Co. v. M'Mullan, [ 1984J A. C. 1 ; Digest 
JSupp. ; Wilsons and Clyde Coal Co v English, [ 1988] A C 57 , [1937) 
8 All K R 028 , Digest Supj) ; Yelland v. Cowell I)utfri/n Collienes, 
Ltd., [1941] I K B. If,4; [1941] 1 AH K. H 21H : ' A.diworth \. 
d McGnirk dt Ce , Ltd , [ 1944J K. B. I ; [1948] 2 All M. H 440; llohnan v, 

' Hadjields, Ltd., [1944] K. B. 275 ; [1944] 1 All K K. 285. Begiilations 
inade under the Kactory Act may inodity the abHolute duty Miller v. 
Wtlliam Boothinan tfc Bom, Ltd., [1944] K. B 887 ; [1944] 1 All K K, 
888 CT Article 81, ante. 

(t) (1887), 3 M. & W. 1 ; 84 Digent 202, 1617. The reaHoiung of the 
Court m this case is not very convincing, as is pointed out by I.,ord 
Atkin m liaddtjje v. Kibble Motor Bervices, Ltd., [1939] A. C. 215, 
224-226 ; [1939] 1 All E. K. 687, 641-642 ; Digest Hupp. 

(^’) (1860), 5 Ex. 343; 34 Digest 207, 2697. 

(/) Radchjfe v. Kibble Motor Sermces, Ltd , 11939] A. C. 215 ; ] 1989] 

1 All K. H. 637 ; Digest Hupp. ; see especially, j 1989) A. (’., at p. 247, 
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The servant does not impliedly undertake to bear a risk Art. 126 

arising? out of tin* master’s ne^i^li^enee. If therefore, a master - 

personally takes part in th(' work, as for ifistanc(‘ by super- Negligence of 
vising it, and by reason of his negligence a servant is injured 
the master is liable (m). A master, however, is under no 
duty personally to take part in the work and consequently 
if he uses due care to appoint competent managers and fore¬ 
men and owing to their negligence another servant is injured 
the master can rely upon the defence of a common employ- 
numt (n). But where either the common law or a statute Delegation of 
imposes upon him a duty, though he may and, indeed, in 
some cases must, appoint others to carry out that duty on 
his behalf, he remains vicariously liable if that duty is not 
performed and in consequence a servant is injured. The 
person engaged in discharging the master’s duty in these 
matters is not engaged in a common employment witli the . 
other seivants of the master. He is performing the duty of 
the master, not the duty of a servant. Hence the doctrine 
of common employment does iv)t apply where an accident 
occurs to a servant through the negligent performance of 
tlie mastei’s duty by the p<u.son appointed by the master to 
jierform that duty for him (o). In this respect there is no 
difference between a duty imposed by common law and a 
duty imposed by statute ; the diflfereuce between the two i^ 
that the duty imposed by common law is a duty to take 
reasonable care, wiiile that imposed by a statute may be 
absolute. Hence, while it may not be a defence to a master 
sued for a breach of a statutory duty that his delegate used 
all reasonable skill and care to perform it, this will be a deftmee 
to him if sued for breach of a common law duty : but to 


jind f 111311] 1 All E. li at p 0r>7 ; prr LorU Wriuht, citing Tozeland 
V. 11 eat limn rnwn, [llMHl] 1 K. B. 338 (ummtc of \sorkhoiuse) , ^'nitl/i 
V. Steele (1875), L. H. 10 Q. B. 125 ; 34 Digetit 213, 1766 (ooinpulson 
])il()t). 'rhiH gives the history of the doetrine of (ominon employ- 
iiient, lays down its liimtutions and should bo carofully ntudied. 

(m) A>^hworth v Stanwix (18GI), 3 K. K. 701 : 34 Digest 219, 
1S19 ; Mellorfi v. N/iaw (1801), 1 B. & S. 437 ; 34 Digeat 203, 166'J ; 
Roberts v. Smith (1857), 2 H & N. 213 ; 34 Digest 206, 16S7. 

(?») Wilson V. Merry (1868), L. K. I Se. A. J)iv. 320, at p. 332, per 
Lord Caiuns ; 34 Digest 211, 1747, 

(o) and Clyde Coal Co. v. Kmjlish, 11938] A. C. 57 ; [1937] 

3 All K. R. 628 ; Digest Sui>p. This also la an irn[K)rtant ease and should 
be ean^fiilly atiidiecl. These rules ns to the delegation by the maater of 
lu8 duties may be compared with the rules relating to the liability of u 
principal for the acts of an independent contractor. See Article 126. 
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neither action is it a defence that he appointed a competent 
person to perform the duty on his behalf. 

( 1 ) The (Inver and guard of a stage-etinch ; tlu'stetu’sniaii and 

rowers of a boat ; the man who draws the red-hot iron 
from the forgo, and the man wlio hammei-s it into shapt^ ; 
the person who lets down into, or draws up from, a ])it 
the miners working therein, and the miners tlu'msidvt's : 
all these are fellow-servants witliin the meaning ol the 
doctrine (p); and so are the captain of a ship and the 
sailors employed under him (g); tlie scene-sliifter and the 
choius girl engaged to sing in a pantoniinK' (r) ; and 
an infant workman and the foreman who has the duly 
of instructing him (s). 

( 2 ) The plaintiff was in the employ of a railway company as a 

carpenter, to do any carp('ntei’s work foi the giaieial 
purposes of the company. He was standing on a scalfold* 
ing at work on a shed close to the line of railway, and 
some porters m the service of the company carelessly 
shifted an engine on a turntable, so tliat it struck a laddcT 
supporting the scaffold, by which means the plaintiff 
was thrown! to the ground and injured. It was lield, 
however, that he could not recover against tlie comjiany ; 
on the ground that whenever an einployna'nt in tlu' 
service of a railway company is such as ntM‘essaril\ to 
bring the person accepting it into contact with the traffic 
of the line, risk of injuiy from the careles.siKiss of those 
managing that traffic is one of the iisks iK'cessarily and 
naturally incident to that employment (t). 

(3) Where a workman was, aft(‘r his day’s work was dorus 

going home in a train winch the colliery company lan 
voluntarily for the convenience of the colliers and w'as 
killed by the negligence of a servant of th(i company 
employed in mending a bridge, it was held that tlie 
collier and the other were m common employment, 
though the accident happened whilst the decfmsed was 
not being actually employed, as he must be deeuK'd to 
have undertaken the risk of such an ac'cident (u). 

(4) But when a collision occurred between two steamships 

belonging to the same owners, it was held that the ervw 

(p) Barton's Hill Coal Co. v, Reid (1858), 4 Jur. N. S. 787 ; 34 
Digest 126, 971. 

(q) Hedley v. Pinkney db Sons Steamship Co.y [1892] 1 Q. B. 58. 
34 Digest 210, 1726. 

(r) Burr v. Theatre Royal, Drury Lane, Limited, [1907] 1 K. B. 
544 ; 34 Digest 210, 1728. 

(s) Cnhh V. Kynoch, Ltd., [1907] 2 K. B. 548 ; 34 Digest 211, 1742 ; 
Young v. Hoffman Manufacturing Co., Ltd., [1907] 2 K. B. 646 i 34 
Digest 260, 1731. 

{t) Morgan v. Vale of Neath Rail. Co. (1865), L. K. 1 Q. B. 149 
34 Digest 212, 1750. 

(a) Coldnck v. Partridge, Jones db Co., [1910] A. C. 77 ; 34 Digest 
211,7747. 
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of ship A. were not in common employment with the Art. 126 

ennv of Hhip B. (although employed by the same masters), _ 

so as to j)rotect the owners from liabihty to the crow of 
ship A. for the negligence of their servants, the ert^w of 
sill]) B. (ay. 

(5) Tile [ilairitifT and ot}i(‘r drivers in the employment of the Raddi^c v. 
dehaidants were engagisl m taking private parties by Motor 

motor coach from Liverpool to New Brighton, whence Ltd. 

th(^y ha<l to return to the defendants’ garage, but they 
\v(‘re at liberty to choose by what route they w’ould do 
so, and eaeli retunied independently and separately 
from the others. The [daintiff stopped m a street in 
Livi'rpool, and wdiilo h<i was thus stationary another of 
th(^ driv(‘is who had fx?en similarly engaged and was also 
1 (‘turning md(‘pend(Mitly ran into the coach driven by 
the plaintitT, causing him serious injurii's. Jt was held 
that as legalds driving m the public streets one driver 
was no mon‘ inten^sted in th(' skill of the other drivers 
in th(‘ defendants’ seivic(^ than in that of any drivers of 
any other vehick's, and the risk of injury m the streets 
hy a \chicle driven by a fellow' servant was not one of 
the iisks winch must l)e contemplated as incidental to 
hi^ (employment and tla* doctrine of common employ¬ 
ment, thercfoi(3. did not ajijily (6). 

(fi) WIkm’i' one of two lailway companies has the user of the Common 

other’s station, but not the control of its servants employment 
(Mn]doved on such station, one of whom is injured by the but not 
ncgligeiK^e of a s(‘i vant of the company having such right common 
of us(‘r, the rul(‘ doi's not apply, for the men though in 
common employment are not in the employment of a ]Yarburton v. 
common masti^r (c). 0. If. Ry. 

(7) And so th(‘ rule does not apply whem one servaait is the 

servant of a contractor, and the other is the servant of Johnson v. 
th(^ t^ei-son who employs the contractoi, for the servant Lxndsay 
of th(' contractoi is not the servant of the contractor’s 
('inployiM' ; or where the iHU'son injunnl is a servant of 
out' contiactor, and tlu' [xuson by whose negligence he is 
injuri'd IS the s(U’vant of another contractor (d). 

[a] The l\trel, [1893] V. 320; 34 Digest 213, 1767. 

(h) Riidrhffr v Rabble Motor Srn'icrs. Ltd , ( P.)39) A V. 21.‘> , | 19.39) 

1 Ml I'i. K. 1)37 . l)ig('rtt ISujip ; ef. Mctailfe v. London Ras,srngrr 
Tninsport Hoard, j 1939] 2 All K. H. .742 , Digest Supp ; HoUock v. 

(diaries Hart, Ltd,, [1941] 1 K. B. 121 , 11940) t All K. K. 204 

(r) [Varbtirto7i v. (irvat IIVnOhi Rail. Co. (1860), L. 11. 2 Ex 30; 

34 Digest 209, 1716; Siramson v. North Eastern Rad. ( o. (1878), 

3 Ex. 1). 341 ; 34 Digest 214, 1769. 

{(1) Johnson v. Lindsay, [18911 B. 371 ; 34 Digest 22, 24. It has 
also been doubted by the Court of ApjH'al whether the rule applies as 
het wiHUi the general sorvaiits of one master and the general servant 
of another master who has for a particular purjioso become the servant 
of the lirst mentioned master (see Article 122); Lanibtri v. ConstahU atid 
Hart (1940), 163 L. T. 194 ; Digest Supp. 
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(8) Whilst a workman was m the course of his oinployiiK'iit 
descending from an elevated tramway belonging to liis 
employers his foot slipped and he fell to the ground and 
received injuries. His employers had provided no laddt'r 
or other safe means of descending from the tramway, hi 
an action brought against the employers it was provtal 
that it was dangerous to descend without a ladder, and 
that the employoi-s knew this, and knew then^ wa,s no 
ladder. On this it was held they were liable for ])(u*s(»nal 
neghgeneo. If proper appliances had bei'ii provided and 
they hail got out of order without the knowledge of the 
employers they would not have been liabli^ (e). 

(il) The plaintiff was einjdoyed m repairing an airway leading 
off one of the mam haulage roads m a miiu' bidonging 
to tho defendants. "Phe plaintiff at the end of (he day 
shift was proceeding along the haulage road to the pit- 
bottom, wlien the haulage plant was j)ut m motion and 
ho was crushed by a rake of liutches. It was found by 
the jury that it was a necessary part of a safe system of 
working that haulage should be stopjied on tlii' mam 
haulage roads during the time fixed for raising day shift 
men from the pit, but this system was not ado[)ted in this 
colliery. Tho nune was under tho control of a skilli'd 
manager and the defendants wine jirohibited by tho 
provisions of the Coal Mines Act, 1911, from taking |)art- 
m the technical management of the mine. It was held 
by the Hou.se of Lords that the failure to provide a .safe 
system of working was a broach of a duty imposed uf)on 
tho defendants, though they could only perform it by 
the manager, and that his negligence was their neghgi'iiee, 
and the defence of common emjilojnnont was not opim to 
them. They were therefore liable to the plaintiff (/) 

(10) The employer, however, is only liable where personal 
negligence on his part is proved. Thus where a master 
supplied a proper and elticient system of ventilation m a 
mine, but owing to the negligence of tho pit manager it v\ as 
temporarily obstructed by a scaffolding erected under his 
orders, with the result that there was an explosion of 
coal gas, the defence of coimnon employment applied (g). 
And where the master sujipliod proper and adequate 
material for the performance of a hanging scene in a 
melodrama, but owing to the nf>gligence of the st-ago 
manager in the use of that material during a rehearsal, 


(e) Williams v. Birmingham Battery and Metal Co., [1899] 2 Q. B. 
338 ; 34 Digest 195, 1590. 

if) Wilsons and Clyde Coal Co v. English, [1938J A. C. 57 ; 11937] 
3 All E. K. 628 ; Digest Supp. 

(g) Wilson v. Merry (1868), L. K. 1 H. L. Sc. 326; 34 DigeHt21l, 
1747. 
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the plaintiff was nijure<h the cloctniio of common eniplo} * Art. 126 

merit applied (/t). - 

(11) Hy the Factory and Workshop Act, 1878 (now roplacerl Breach of 
by the Factory Act, 1937), a duty was imposed Htatutory 
on an employer to fence dani^erou.s machinery. A dutien 
workman wIkoi working at a dangerouH machine 


injured owing to its being unfenc(‘fl. llie employer 
had provided femang, but another workman had removed 
and fail«‘d to noplace it. It was held that the injured 
witrkman was eutitksl to rt‘cover damages in an action 
against the miiployer, despite the negligence of the fellow 
workman, for the duty to fence imposed by the statute.* 
on the lanjiloyer was an absolute duty (r): and where 
vsuch a duty is expressly imposed by statute on an 
employer and is not discharged the employer is 
guilty of “ personal negligence (k). 


; fProves V. 
Ijord 

irimi*or;ic 


(12) 'file defi‘nd<irit's servant m breach of certain statutory Ydland w 

regulations relating to the U'^e of electricity in mines, PomllDuffryn 

in defiance of the defendants’ ordias, and despite the fact ^'olUencs 

that the defendants had supplied him witli proper 

apparatus, used impiop(T apparatus for testing an electric 

cable in a miiuc Tins caused a spark, which ignited a 

<{uanti(y of gas winch was pnsscnt m the locality, causing 

an <'\[)losion w'hi< h killed some mmers. It \vas held that 

the act of the clectiician was the breach of a statutory 

iluty impos'd on the defcmlants and was therefore an 

,iet for whieh they were responsible, and the doctrine of 

common ('inployment affonhsl no defence (1). 

(13) It IS still to he decid(*d what the jxisition is if a servant is Dangerous 
iiijuied, say, by a hull belonging to the master, but under animals 
the contiol of a fellow-servant, which to the knowledge 

of the follow-servant but not of tlie master is vicioiLs. 

“ There is no jireeiso authoiity for the extension of that 
rule of strict or absolute liability not under a statut-e but 
under the coininon law, such os for the keeping of 
dangerous animaLs. It may, iKwvever, well be that m 
such cases the defence of common einplo^Tnent has no 
place ” (m), 

(//) Fnnton \ Drnrilh’, [ 1932) 2 K. Ji 3t)9 . Digest Su])j) , a.s exjilaineil 
in Wihons and ('h/dc Coal Co v. Fvtjh^^h, supro, at p 72 The dii'ta 
in Fanton v Denvillc, however, are wrong, and nuiat not l>e mheil on. 

(t) GVom’ V. Lord irmi/iorar, 11898J 2 Q B 402 ; 34 Digest. 218, ISIo. 

{k) Ijochgelly Iron d' Coal Co. v. M'MuUan, [1934] A. C. 1, at p. 9; 

Digest Supp. 

(/) YrUinul v, Fowcll Dajjnfn Colln'rit\s Cc., [1911] I K B. lol; 

11941) 1 All F. K. 278 

{m) Knott V. L. C. [1934] 1 K. B. 120, at pp. 139-140, per Lord 
Wright ; Digest Supp. The Divisional Court in that case ajipear to 
have thought that the defence of common employment would bo ojien 
to the master in such a case, see ibtd., at pp. 130-132, but the Court of 
Appeal decided the case on grounds which made it imnocessary to 
decide the point. As to liability for keepmg dangerous animals, see 
Article 89, atUe. 
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LIABILITY FOR INJURIES TO SERVANTS 

Art. 127.—Volunteer Servants—Vbfenfi 
non fit Injuria 

If a stranger invited by a servant to assist 

him in his work, or who volunteers to assist him 
in his work, is, while giving such assistance, 
injured by the negligence of that servant or of 
another servant of the same master, the doctrine 
of common employment applies, and no action 
will lie at common law against the master. 

Explanation.—The reason of this rule is that the 
volunteer, by aiding the servant, is simply of his own accord 
placing himself in the position of a servant, and that without 
the consent or request of the master. He has taken upon 
himself the risk of the common employment, and he cannot 
impose on the master a greater liability than that in which 
the master stands towards his own servants. 

Thus, where the servants of a railway company wi're turning 
a tmek on a turntable, and a poison not in tlu' ern])loy 
of the company volunteenMl to assist tliom, and, whilst 
so enj]^age(l, other seivants of the coinjiaDy negligently 
propelled a locomotive against, ami so killed, the \ olunteer, 
it was field that the company was not halile (a). 

It is to be observed, however, that in tliis case 
there is no eontract of service on which to found 
the implied term to undertake the risks arising-from 
the possible negligence of a fellow servant. The 
cases, therefore, which arc decided on the footing 
of this rule are either excei)tions to the general rule 
relating to.commou employment, or they may have 
to be re-considered (o). 

Where a person aids the servants of another, with such 
other’s consent or acquiescence, and not as a mere volunteer, 

but for the purpose of expediting some business of his 


(n) Degg v. Mtdiand Rml. Co. (1857), 1 H. & N. 773 j 34 Digest 215, 
1782 ; Potter v. Faulkner (1861), 1 B. * IS. 8U0 ; 34 Digont 216, 1783 ; 
Bass V. Hendon U. D. (J. (1912), 28 T. L. K. 317 ; 34 Digest 210, 
1732 ; Heasmer v. Pickfordft, Ltd. (1920), 36 T. L. R. 818 ; 34 Digest 
217, 1789. In the two latter cases the plamtilT was an infant, but the 
doctnne was still held to apply. 

(o) Per Lord Wbight, Raddi^e v. Rxbhle Motor Services, Ltd., [i939j 
A. C. 215, at p. 247 ; [1939J 1 Ail E. R. 637, 656 ; Digest Supp. 
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own, he is not considered to be in a position of a servant jno 
tempore and consequently can recover (p). 

The rule does not apply at all where the plaintifi has inter¬ 
fered not for the purpose of assisting the defendant’s servant 
but to prevent some disaster likely to result from the servant’s 
previous negligence, e.g. stopping a horse which had bolted when 
left unattended by the defendant’s s<Tvant in the street (q). 


SECTION Tl. THE EMPLOYERS’ LIABILITY 
A(T, 1880 (r) 

Art. 128. —Epitome of Act 

(1) 111 llu‘ (*ns(^ of railway servaots, labourers, 
husbandiiKMi, jouriu^yinoii, artificers, handicrafts¬ 
men, miiHU’s, and other jiersons engaged in 
manual labour and not being domestic or 
menial servants, an employer cannot set up the. 
defence of common employment in any case 
where the injury com[)lained of is clue to any 
of the following causes, viz.: 

(a) A defect in the condition of the ways, 

works, machinery, or plant which arose 
from, or had not been discovered or 
i(*medied owing to the negligence of the 
employer, or of some person entrusted 
by him with the duty of seeing that 
tli(^ ways, works, machinery, or plant 
were in j)roper condition. This includes 
original defectiveness or unsuitability for 
its task of the plant, etc., employed. 

(b) The negligence in the exercise of superin¬ 

tendence of any person in tlie service 
of tlie employer whose sole or principal 

ip) Wnghl V. J^ondon atui North WcMrrn HatL Co. (1876), I Q. B. D. 
252 ; 34 Digest 216, 1785 ; Hayu'ard v. Lhrury Lane Theatre^ Limited, 
[1917 1 2 K. B. 899 ; 34 Digest 216, V81 ; mid ‘<ee Lomas v. Af. Jones d' 
Non, [19441 K. H. 4 ; (1943] 3 All E. R. M 8 . 

( 7 ) Haynes v. Hamood, [ioSS] 1 K. B. 146 j Digest Supp. 

(r) 11 Halsbury’s Statutes 499. 

IJ T. 
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duty is superintendence, and wlio is 
not ordinarily engaged in manual labour. 

(c) The negligence of a person in the employ¬ 

ment of the master to whose orders or 
directions the servant at the time of 
the injury was bound to conform and did 
conform. 

(d) An act or omission of any person in the 

service of the employer done or made 
in obedience to the rules or byelaws 
of the employer (not approved by a 
Government department), or in obedi¬ 
ence to particular instructions given 
by any person delegated with the autho¬ 
rity of the employer. 

(e) The negligence of any person in the service 

of the employer having the charge or 
control of any signal-points, locomotive- 
engine, or train upon a railway. 

But the workman injured iii each of the above 
cases cannot recover if he knew of the negligence 
or defect and did not complain of it to a superior 
within a reasonable time, unless he was aware 
that the superior or employer already knew of 
such neghgence or defect. 

(2) The injured servant, or his repre.sentatives, 
must give notice of his claim to the employer 
within six weeks of the accident, unless, in case 
of death, the judge thinks there was reasonable 
cause for not giving it. 

(3) The action must be commenced by the 
injured servant within six months, or by his 
personal representatives (if he is killed) within 

twelve months. 

(4) The action must be brought in the County 
Court, but is removable, under very exceptional 
circumstances, to the High Court. 

(5) The damages are limited in amount to the 
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estimated earnings during the three years pre- Art. 128 

ceding the injury of a person in the same grade - 

employed during those years in the like employ¬ 
ment in the district; which is the maximum 
award, not the basis of calculation. 

(6) The action is an action for negligence, 
and any defence available at common law (except 
that of common employment) is good (s), as, 
for instance, contributory negligence (<), volenti 
non fit injuria (u), or that the workman has 
contracted himself out of the Act {a). 

Explanation,— It will be perceived that this Act applies Cla^aes of 
only to a limited class of employees. Thus, a ^hich°th^ 

assistant is not a person engaged in manual labour within Act applies 
the meaning of the Act (6); nor is the driver of a tramcar (c); 
nor an omnibus conductor (d). And it only applies to 
accidents happening by reason of negligence of the specific 
kinds enumerated in the Act. It does not abolish the doctrine 
of common employment generally, nor on the other hand does 
it give an injured servant a right of action unless he c^n prove 
negligence on the part of the mast^^r or some fellow-servant 
of the kind specified. 


SECTION III, -THE WORKMEN’S COM¬ 
PENSATION ACT, 1925 

The Workmen's Compensation Act, 1897, created a new 
kind of liability by making a master liable to pay compen¬ 
sation at a fixed rate to his servant if he was incapacitated 
by accident happening to him in the course of his employ- 


(m) Per Smith, J., in If't Win v. Ballard (1886), 17 Q. B. D. 122, at 
p. 125 ; 34 Digest 233, mi. 

(() Siuarl V. A/varw (1883), 31 W. R. 706 ; 34 Digest 221, 1833. 

(u) Thouuis V. Quartertnama (1887), 18 Q. B. D. 685 ; 34 Digest 232, 
1976. See Article 79, aide. 

(а) Griffiths v. Earl of Dudley (1882), 9 Q. B. D. 357 ; 34 Digest 237, 
2022. 

(б) Bound V. fMwrence, [1892] 1 Q. B. 226 ; 34 Digest 11.3, S4S. 

(c) Cook V. North Metropolitan Tramways Co. (1887), 18 Q. B. D. 
683 ; 34 Digest 222, 1839. 

(d) Morgan v. London General Omnibus Co. (1884), 13 Q. B. D. 832; 
34 Digest 222, 1838. 
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meiit, and to those dependent on the servant if he was killed 
by such accident. 

The Act of 1897 was somewhat limited i 4 its application. 
It was extended by the Act of 1900 ; and in 1900 both those 
Acts were repealed and the 1906 Act was substituted for 
them. The 1906 Act was again extended by the AVork- 
men’s Compensation Act, 1923, and the law is now contained 
in the consolidating Act of 1923 (e). 

It must be kept in mind that liability to pay compensa¬ 
tion arises independently of any neglect or wrongful 
act on the part of the master or his servants. And, strictly 
speaking, its consideration does not belong to the law of t/orts 
at all. The liability to pay compensation is not one arising 
out of tort, but is an incident attai’hed by statute to tin' 
relation of master and servant. Moreover, the amount 
payable is fixed by a scale, and depends not on the amount of 
suffering caused to the workman, or on the expensi's caused 
by his illness, but on the difference between his wages- 
earning capacity before and after the ac(‘ident. But the 
subject is so closely connected with that of the Kmploy(Ts’ 
Liability Act that it isconvement here to give a slight sketch 
of the main principles of the Act. 

The reader is referred to AVillis’ Workmen's (Vimpimsation 
Acts, 1925-1934 (Butterworth A (V)), and also to Butter- 
worths’ Workmen’s Compensation Cases. 


Art. 12!).—Liability to Pay Compensation 

(1) To entitle a workman to eomjien.sation lie 
must show either— 

(a) (i) That he has suffered personal injury 

by accident, and 

(ii) That the injury by accident ” arose 
out of his employment (/), and 
(iff) That the “ injury by accident ” arose 
in the course of his employment, 
and 


(e) 11 llaLbury’s Statutes 613, 

(/) (Jplon V. OrecU Cetitral Hy., [1924] A. C. 302 ; 34 ihgeat 276, 
2336, 
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(iv) I'liat the injury has disabled him for Art. 129 
more than three days from earning 
full wages at the work at which he 
was employed (g), or 

(b) That by reason of his suffering from an 
‘‘ industrial disease,” due to the nature 
of Ins employment, he has been dis¬ 
abled for at least one week from earning 
full wages at the work at which he was 
(‘m])loyed. This includes the consequences 
of an operation necessitated by an indus¬ 
trial disease {h), 

(2) Where the injury by accident or industrial 
disease results in death the workman’s de})en- 
dants are entitled to compensation (i), l)e])en- 
dants ” means members of the family who were, 
in fact, wholly or in part dependent on hi^ 
earnings (k). 

Explanation. It innst ho ohsorvod that in this connection Comment 
tlu‘ VNords “ injury ” and “ accident ” arc used in a popular 
sense, 

“ Injury ” does not mean ‘‘ injuria/^ i.e. an actioiial)le by 
wrong, i>ut physiological injury, such as a l)rokcn limb, 
rupture, wound, or other hurt however caused, 

“ Accident ” does not mean “ inevitable accident.’* There AoiiUent 
is an “ injury by accident ” if a workman is hurt whethei it 
be by inevitable accident for which no one is to blame, or 
1)0 the result of the negligence of a fellow-workman, or of the 
employer, or of the workman who is injured. 

“ Accid(*nt ” is used in the popular and ordinary sense of 

(y) Workmeii H ComponBation Act, s. 1 (11 Halsbur) a 

Statutes 613). 

{h) Workinen’K (/oin|HMi.satiori Act, 11)26, 3, 43 (11 HoIsbury'^H 
Statuten 680); UunHell v. Corsvr, [I921J A. C. 351 ; 34 Digest 4()5, 

mi. 

{%) Ibid., ss. 1 and 2(11 Halsbury’s Statutes 613). 

(A) IbuL, 8 . 4 (11 Halsbiiry's Statutes 629). The term includes a 
child adopted under the jirovisions of the Adoption of Children Act. 

1926 (9 Halsbiiry’s Statutes 827) ; CowiUry (’orponitiou v. Sumy 
CoiitUif Council, [1936j A. C. 199; Digest Supp., overruling H'art/ v, 

Dorman, I.ong i ('o., [1933) 2 K. B. 668 ; Digast Supp. 
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the word as denoting an unlooked-for mishap or an untoward 
event which is not expected or designed (/). And the fact 
that a man, by reason of his physical debility, is more likely 
to suffer an accident does not affect the question whether 
what befell him is to be regarded as an accident or not. 
Thus, when a workman in a very weak and emaciated con¬ 
dition while working in the stokehole of a ship received a 
heat stroke from the effect of which he died, it was held to 
be a death by accident (m). So a disease such as anthrax (n), 
pneumonia (o), rheumatism (p), blood poisoning {q), or 
“dropped foot”(r) may come within the phrase “ personal 
injury by accident,” if the workman can prove that it is due 
to some particular occurrence. If he cannot establish this, 
however, the disease cannot be said to be due to an accident 
and he cannot recover compensation in respect thereof, even 
though it be due to his employment (s), unless it be an 
industrial disease as defined by the third schedule to the Act, or 
by any order of the Home Secretary extending the provisions 
of the Act relating to industrial disease to other diseases (t). 
The words “ arising out of” indicate the origin or cause of 
the accident, which must be dependent on and connected with 
the employment, that is due to some cause or risk incidental 
to the employment, but the fact that the risk may be common 
to all mankind does not disentitle the workman to com¬ 
pensation if in the particular case it arises out of his employ- 


(/) Per Lord Macnaohten, Fenton v. Thorleij, [1903) A. C. 443 ; 
34 Digest 266, 2664. See for instance Thom v. Sinclair, [1917J A. C. 
127 ; 34 Digest 320, 2649 (wall of neiglibounng premis^w failing on 
workman while at work). 

(m) hmay, linne (Sc Co. v. Williamson, [1008] A. C. 437 ; 34 Digest 

267, 2276. 

(n) Bnntons, Ltd. v. Purvey, [1906] A. C. 230 ; 34 Digest 404, 
3799. 

(o) Coyle (or Brown) v. John Watson, Ltd., 11916] A. C. 1 ; 34 Digent 

268, 2284. 

(p) Glasgow Coal Co., Ltd. v. Welsh, [1916] 2 A. C. 1 ; 34 Digest 208, 
2286. 

(V) hints (or Grant) v. Kynoch, [ 1919] A. C. 765; 34 Digest 272, 2308. 

(r) Fife Coal Co., Ltd. v. Young, [1940] A. C. 479; |I9I0) 2 All 
K R. 85 ; Digest Supp. 

(s) Steel V. Cammell, Laird ds Co., [1905] 2 K. B. 232 ; 34 Digest 
271, 2302 (lead poisoning); Williams v. Guest, Keen th Neltlefolds, 
Ltd., [1926] 1 K. B. 497; 34 Digest 453, 3718 (silicosis). Hilicosis, 
however, is now dealt with under the scheme proposed by the Home 
Secretary under s, 47 of the Act. 

(t) See s. 43 (3) (11 Halsbury’s Statutes 582). 
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mont (?/). The onus of provinfi^ this is on the workman or 
his dependants, an onus which is difficult for the latter to 
discharge whore the accident is unexplained, as when a sailor 
disappears from his ship and his body is subsequently found 
in the water near the ship (a-). But if the deceased was in 
the course of his employment, as a sailor on watch, and 
there are facts from which it may be deduced that his employ¬ 
ment brought him within proximity of the peril to which 
his death could properly be ascribed, it is a permissible but 
not a necessary conclusion that the accident which caused 
death arose out of, as well as in the course of the (unploy- 
ment (y). Where a cashier, whose July it was to take 
large sums of money by train to a colliery, was murdered 
whilst so employed, it was held that the accident arose out of 
his employment inasmuch as his duty exposed him to this 
special risk which was consequently incidental to his employ¬ 
ment (a). Where a workman was injured by lightning it 
was held to be an accident arising out of his employment, 
owing to the place and circumstances in which he was em¬ 
ployed involving a greater than ordinary risk of injury by 
lightning {h). So where a teamster m the course of hLs 
employment was bitten by one of the stable cats, the accident 
was held to have arisen out of his emplo}inent (c). But 
where a workman was injured in the course of his employment 
by the tortious act of a fellow-workman which had no 
relation to the employment, the accident was held not to 
have arisen out of the employment (d). 

“ A man may be within the course of his employment cot 
merely while he is actually doing the work set before him, 

{u) Sco Dover NavigeUion Co. v. Uabella Craig, fI940] A. C. 190; 
[1939] 4 All K. R. 558 ; Digc'at Supp. ; Brooker v. Borthwick d' Suu.i 
(AuMralui), iMi., (1933] A. C. 669 ; Digest Supp. 

(X) See Simpson v. L. M. <£r S. Rail. Co., [1931] A. C. 351 ; Digest 
Supp., where the cases relating to “ unexplained accident ” are re¬ 
viewed ; Rosen v. Owfiers of S.S. Quercus, [1933] A. C 494 ; Digest 
Supp. 

(y) note (x). 

(a) Nisbet V. Rayne and Burn, [1910] 2 K. B. 689 ; 34 Digest 270, 
229S ; approved in Trim Joint District School Board of Matmqement 
V. Kelly, [1914] A. 0. 667 ; 34 Digest 238, 2040. 

(b) Andrew v. Failsworih Industrial Society, [1904] 2 K. B. 32; 
34 Digest 318, 

(c) Rowland v. Wright (1909), 24 T. L. R. 852; 34 Digest 316, 2596. 

id) Fitzgerald v. ClarU Son, (1908) 2 K. B. 796 ; 34 Digest 276, 

2332. 
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but also while he is where he would not be but for his employ¬ 
ment, and is doing what a man so employed might do without 
impropriety ” (e). So the Act applies where the accident 
arises on the employers’ premises, but at a time when the 
actual employment has not commenced or after it has ter¬ 
minated (/), or during some temporary cessation of work, 
or where the workman is sent into the street about his 
employer’s business {g) ; but does not apply when the accident 
occurs whilst the workman is going to, or returning from, his 
work (h). 

The fact that the accident was due to the negligence, or 
even to the misconduct, of the workman is no answer to his 
claim for compensation. If, however, the accident only 
results in temporary disablement, and was attributable to 
serious and wilful misconduct, he is not entitled to com¬ 
pensation (i). It has been held that mere disobedience to 
rules is not necessarily serious and wilful misconduct, even 
though it renders the workman liable to prosecution, and 
though it was such as would entitle the master to dismiss 
the workman without notice (k). If, however, the injuries 
result in the death or serious and permanent disablement 
of the workman, compensation is payable, even though the 
workman was guilty of serious and wilful misconduct (^), or 
was acting in contravention of rules or orders, or without 
instructions from his employer, provided he was acting in 
connection with the trade or business of his employers (I). 

All persons who work under a contract of service or appren¬ 
ticeship are ‘‘ workmen ” entitled to the benefit of tlie Act, 
except: 

(e) Per Lord Lorkbubn, L.C., Low or Jackson v. (Inural Stnun 
Fishing Co., [1909] A. C. 623, at p. 532 ; 34 Digest 296, 2463. 

(/) Gant V. Norton Hill Colliery (Jo., [1909] 2 K. B. 539 ; 34 Digest 
311, 2659. 

ig) Dennis v. A. J. White db Co., [1917] A. C. 479 ; 34 Digest 321, 
2627. 

[h) For an exceptional case whore this rule did not np})ly, si'o Hlec 
V. L. dc N. K. Rail. Co, [1938] A. C’ 125; [1937] 4 All K. K 270; 
Digest Supp. 

(^) Workmen’s Compensation Act, 1926, s. 1 ( 1 ) ( 6 ) (11 Halsbury’s 
Statutes 614). 

{k) Johnson v. Marshall, Sons db Co., [1900] A. C. 409 ; 34 Digest 
338, 2738. 

(/) S. 1 (2) (11 Halsbury’s Statutes 514). See 'I'honias v. Ocean 
Coal Co., Ltd., [1933] A. C. 100 ; Digest Supp. ; Noble v. Southern Rail. 
Co., [1940] A. C. 583 ; [1940] 2 All E. H. 383 ; Digest Supp. 
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(a) ])or8ons not engaged in manual labour (such as Art. 129 

dorks) and earning more than £350 a year (m ); 

(b) persons whose employment is casual and who are not 

employed in the employer’s business ; e.g. a domestic 
charwoman not having a regular engagement; 

(c) members of the employer's family dwelling in his 

house ; 

(d) out-workers ; 

(e) members of a police force ; 

(f) persons in the naval or military or air service of the 

the Crown (n). 

And the provisions of the Act extend (o) : 

(1) to baih'es of vehicles or vessels which an‘ bailed for 

plying for hire (unless the contract of bailment 
IS one of hir(‘ purchase), and the b.iilor is to be 
deemed to be the bailee’s employer , 

(2) to casual labourers and persons employed for purposes 

of any game or recreation wluui engaged and paid 
through the management of a club ; 

(d) to certain persons employed on ships. 

The scah‘ of compensation and the mode of working it out Scale of 
is set out in detail in sections <S and 9 of the Act, and has 
been the subject of many decisions. The amount to which 
the workman is, or, in case of d(‘ath, his dependants are, 
entitled, depends jirimarily on his wages. In the cas(‘ of 
total or partial incapacity he gets a weekly sum, so long as 
the incapacity lasts. The XvX provides for the minimum 
compensation payable to relatives, allowanci's payable to 
dependants, the maximum amount payable as a weekly 
payment in cases of disabhunent, and additions to the com¬ 
pensation payable to a workman whose (‘armngs are small. 

In the case of death his dependants get a lump sum m no 
case exceeding £()U0. 

No action lies for compensation. If the right to com- Pmcedure 
pensation or the amount of compensation is disputed the 

(7a) Reid v. British and Innh Steam Racl^et Co., Limited, [1921] 

2 K. B. 319 ; 34 Digest 254, 2173 ; Jaque:i v. Steam Tug " Alexandra," 

[ 19211 2 A. 0. 339 , 34 Digest 253, 2172. 

(n) VVorkinen’H Coinponrfation Act, 1925, tw. 3 (2), 33 (II Halsbury a 
Statutes 520, 573). 

(o) Ibui., KH. 5 (1), (2), 3 (2) (5), 35 (11 Halsbur\'s Statub^ 620. 

673). 
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matter is decided in the first instance by an arbitrator, wlio 
may be, and generally is, a county court judge. PVom him 
there is an appeal direct to the Court of Appeal. And a 
writ of prohibition will not lie against a county court judge 
sitting as arbitrator under the Act (p). 

The time within which proceedings must now be taken is as 
follows: 

(1) Notice, oral or written, must be given ‘‘ as soon as 
practicable.” 

(2) The claim for compensation must be made within six 
months of the occurrence of the aciudent, or, in case of death, 
within six months from the time of death. 

When the injury is such that there is also a cause of action 
against the employer at common law or under the Employers’ 
Liability Act (q), the workman has an option to proceed for 
compensation or to bring an action; but the employer cannot 
be compelled to pay both damages and compensation (r). 
Hence if the workman recovers under the Act, he cannot 
afterwards bring an action under the Employers’ Liability 
Act (q) or at common law (,s); and similarly if he recovers 
in any such action, he cannot afterwards proceed under the 
Act. If, however, he fails in the action, he may apply to the 
court before which the action was heard to assess compensa¬ 
tion under the Act, and the court must do so but may order 
the whole or any part of the costs which have been caused by 
the plaintiff bringing the action instead of proceeding under 
the Act, to be deducted from the amount assessed (t). The 
same rules apply inutatis mutandis, in cases where the work¬ 
man has been killed and proceedings are brought by his 
dependants. 


[p) Turner v. Kingsbury Collieries, Ltmiled, [1921] 3 K. R. 169 ; 
34 Digest 376, 3047. 

[q) 11 Halsbury’s Statutes 499. 

[r) Workmen’s Compensation Act, 1925, a. 29. 

(«) Codling v. Mowlem {J.) db Co., Ltd., [1914] 3 K. B. 1055 ; 34 
Digest 491, 4067. An infant is not bound by his election to receive 
compensation under the Act unless that election be for his benefit; 
Murray v. tSchwachmun, Ltd., [1938] 1 K. B. 130 ; [1937] 2 All E. K. 
68 ; Digest Supp. ; Stimpson v. Standard Telephones, [1940] 1 K. B. 
342 ; [1939] 4 All E. R. 225 ; Digest Supp. See further as to election 
IJnsworth v. Elder Dempster Lines, Ltd., [1940] 1 K. B. 658; [1940] 
1 All E. R. 362 ; Digest Supp. 

(/) 8. 29 (11 Halsbury’s Statutes 509). If the cewe has been taken 
to the Court of Appeal and that court decides against the workman, 
the court to assess the compensation is the Court of Appeal. 
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Art. 130. —Remoteness of Damage and 
Consequential Damage 

(1) Tn an action of tort in which the plaintiff 
claims to recover for actual or, a.s it is ii.sually 
called, special damage, whether that damage 
be the gist of the action or not, he must show that 
the wrongful act or omission complained of was 
the direct, but not nece.ssarily the immediate, 
cause of that damage. 

(2) The plaintiff may recover for any actual 
damage which is directly cau.sed by a wrongful act 
or omi.s.sion and that, too, notwith.standing that— 

(a) It co\ild not have been reasonably foreseen 

that the damage would result there¬ 
from, or 

(b) There would have been no cause of action 

in respect of that damage if it had been 
occasioned by an act not otherwise wrong¬ 
ful. 

(3) The wrongful act or omission may be the 
direct cause of the damage, no.twithstanding the 
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fact that a voluntary act eitlier of some third 
person or of the injured party himself has inter¬ 
vened between it and the happening of the 
damage. 

Explanation.— The pecuniary compensation "iven to a 
person for the damage caused to him by a tort is known as 
damages ; and damages are calle{l general or special according 
as they are given as compensation for gentnal or special 
damage. 

When a tort is actionable per sc, such as libel or trespass, 
the law presumes that damage Hows from it and such damage 
is called general damage. Special damage on tin' other hand 
means damage actually sustained, and the plaintill must 
establish to the satisfaction of the jury not only that he has 
sustained the damage alleged, but also that it in fart resulted 
from the act complained of, whether or no that aid be action¬ 
able per se : and if there is no evidence fit to be sulnnitted 
to the jury that the wrong complained of and that damage 
were causally connected, the question should be withdrawn 
from their consideration (o). 

Where damage is the gist of the action the plaintiff's 
failure to establish the necessary connection betw(M‘n the 
act complained of and the actual damage alleged will entitle 
the defendant to judgment, though m the case of a tort 
actionable per se the plaintiff will still be entitled to judg¬ 
ment and to recover, at any rate, nominal damages, to com¬ 
pensate him for the violation of his right. 

There are, however, cases m which, though in a sense the 
damage results from the wrong and the plaintiff is able to 
establish this as a fact, yet the law will declare that it is too 
remote, that is to say, it is not, in the eye of the law, suffi¬ 
ciently connected with the wrong done by the defendant to 
make him responsible and liable to compensate the plaintiff 
for it. 

This question is one for the court and not for the jury to 
decide, and is therefore a question of law, but as the court in 
deciding it has to take into consideration all the circumstances 
of the particular case in which the question arises, it largely 

(a) Hee, for imtfuice, Metropolitan Hail. Co. v.Jacknon (1877), S App. 
Cas. 193 ; 8 Digest 80, 549; Purkm v. WaUharnMow liorough Council 
(1934), 161 L, T. 30; Digest Supp ; Donoimi v. Union ('artage ('o., 
Ltd., (1933] 2 K. B. 71 ; Digest Supp. 
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parUkpH of th(‘. nature of a question of fact, and in deter- Art. 130 

ininin^^ it the court is guided by practical considerations of - 

convenience and common sense and docs not profess to be 
acting upon principles of abstract logic (6). Hence it is not 
possible to devise any formula which will quite satisfactorily 
describe that connection between the WTong complained 
of and the damage which is necessary in law to enable the 
plaintiff to recover in respect of that damage : but perhaps 
the ide^ is best expressed by saying that the wrongful act 
must be the direct cause of the damage (c). 

If the damage be th(‘ direct consequence of the wr(»ngful not 

act, it is immaterial to inquire whether or no it could 
reasonably been foreseem. This us a relevant inquiry when foreseen 
the question to b(* decided is wh<‘thcr the defendant has been 
guilty of a wrongful act at all (cr): but when once it is 
astalilisln'd that the act was wrongful, it is no answer to say 
that tlie (laimigii which it caused could not have been fore¬ 
seen. Jn short, the (juestiou whether the consequences of 
any givim act are such ^ls could or could not be reasonably 
foreseen goes to culpability, not to compensation. 

(1) Th(‘ dofoudaiit wiongfully left a hoiLso-vaii and ^teaIll IlluBtrations 

plough for the night on the giassy side of a highway. v 

Dujing tlu) evoimig a inaro winch w'as bcuig driven on 
the highway in a cart Wiis fiight-encd by the hoiise-van 
and plougli. Tlio mare was a kicker, but the driver 
<hd not know that slio wa,s : she slued, kicked, galloj>ed 
away kicking, got her leg over the shaft, and fell, and 
kicked the diivor as he fell out of the cart. The dnver 
wtus killed and it was hold tliat las death flow'ed directly 
from tile t-oitious ai.*t of the defendant (d). 

(2) 'idle churt^'ix?rH <»f a ship ongagcnl Ntevedores to movi' part polams 

of tike cargo at a ^)ort of call. 'I’ho cargo inclufied casi's and Furness, 
of |H)tiol and owing to leakage of some of the cases the H'UAy c( Co. 
liold was tilled with {H*trol vapour, which is highly 
milaiiimable. riaiiks were placed by tlie 8tevedon.\s 
acroHS an ojien hati'hway and owing to the negligence 
of a workman one of these planks was caused to fall 
into the holil. In falling it struck a spark, which set 
the vapour alight, and this caused a tin^ which totally 
destroyed the ship. It was field liy the Court of Ajipeal 
that as the fall of tlie plank Wkis due to the negligence of 

(6) See Ltesboscih Dredger v. Kduioti id.id., tlV33j A. 0. 449, at p. 

461, per Lord Wright ; l)ig©»t Supp. 

(c) Weld-Blutidell v. idte'^us, 11920) A. C. 956, at pp. 983-984, per 
Urd SmoTER ; 32 Digest 80, 1104. 

fee) See Artici© 68, pp, 167-158, avU. 

{d) Harris v. Mobbs (ISIS), 3 Ex. D. 268 ; 26 Digeat 437, 1S4S. 
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the charterers* servants, the charterers were liable for 
the destruction of the ship, as this was the direct con- 
seijuence of the negligent act, though that consequence 
could not have been reasonably forseen or contem¬ 
plated (e). 

(3) The plaintiff sued for the loss ot services by the death of 
his wife from shock. She had escorted her three children 
up to a point short of a bond in a street, and just after 
the children had been lost to her sight, she saw a lorry 
iTishing round the bend towards her in a dangerous 
maimer. The plaintiff alleged that tliis caused her such 
apprchension for her children’s safety, that it gave her 
a shock from which she died. It was held that if the 
shock was due to what she saw herself, as distinguished 
from what she heard from bystanders regarding any 
injury whieh had hapiiened to her children, it was due 
to the neghgence of the lorry driver and the plaintiff 
was entitled to recover. A new trial was ordered to 
determine what- m fact caused the shock (/). 

This case is important, not only as indicating what is 
and IS not a direct cause within the meaning of the rule, 
but also as showmg that physical illness resulting from 
purely nervous or mental shock is not in law too remote, 
as was at one time held (g). For this reason, therefore, 
unwarrantable threats (h) or wanton faLsehood (i), 
intended in some way adversely to affect the person to 
whom the words are addressed, will be actionable if, 
as a result, shock producmg physical illness ensues, and 
“ it is no answer in law to say that more harm was done 
than was anticipated, for that is commonly the case with 
all wrongs ” (/)• 

On the other hand this damage, like all damage must 
be the result of the breach of some legal duty owed by the 
tlefendant to the plaintiff. Where, therefore, a motor¬ 
cyclist driving at an excessive speed collided with a 
motor-car, and the plamtiff, who was alighting from a 
tram, which the cyclist had passed, some forty-five feet 

(e) Re Polemis and Furness, Withy db Co., [1921] 3 K. B. 500 ; 36 
Digest 29, 151. * 

(/) Hamhrook v. Stokes Brothers, [1925] 1 K. B. 141 ; 36 Digest 123, 
S19; cf. Duheu v. White, [1901] 2 K. B. 669; 36 Digest 124, S22. 

{g) Victorian Rail. Co. v. Coultas (1888), 13 A. C. 222; 36 Digest 123, 
S18 (a decision of the Privy Council). 

(h) Janvier v. Sweeney, [1919] 2 K. B. 316 ; 17 Digest 100, 152. 

\i) Wilkinson v. Downton, [1897] 2 Q. B. 57 ; 1 Digest 26, 205, 
where the defendant, by way of a practical joke, fairly told the 
plaintiff that her husband had been seriously injured in eui accident. 

{j) Ibid., at p. 59, per Wright, J. Presumably, to adopt any other 
means (not amounting to the offer of violence, as to which see Article 21, 
ante) to terrify or otherwise to Upset a person would be actionable if 
shock resulting m physical illness were thereby caused, though it is not 
easy to place such torts in any known category. Perhaps they are 
analogous to assault. 
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from tho K043ne of the collision, hoard tiio iioiho and Art. 130 

ttufforod from iiervouH shock m consequence it was held _ 

that slio could not recover, for she was not withm the area 
of jiotential danger, arming out of the cyclist’s negligenc^e, 
and therefore ho owed her no duty to her to be careful {k), 

(4) The plaintiffs wore engaged in domg work in Patras Damage too 
harbour under a contract with the harbour commissioners, remote 
and were under penalties if the work w'as not completed Liedx>9ch 
by a certain date. F’or this work they were using a v 

dredger. Owing to the negligence of the defendants 
the dredger was sunk and totally lost on tho 26th Novern- 
l)t»r, 1928. Tho dredger had cost £4,000 to purchase in 
1927, and a furtlier £2,000 had Ixjen spent in brmgmg 
her to E*atras. Owing to want of capital the plaintiffs 
were unable to purchase a suitable dredger to rephux) 
h(M’, though such a dredger was for sale m Holland, and 
aocoidmgly on May 4th, 1929, they lured another 
dredger then lying at a port m Sardinia, which got to 
work at Patras on Juno tho 17th. Tlio inability to 
purchase a dredger to replace the lost one considerably 
inerea,sed the lo.ss of the plaintiils, as tho substituted 
dredger could only Ixi hired at a very high rate and was 
more ox|X‘ii8ivo to work. It was held that the measum 
of damages wluch the plaintiffs were entitled to recover 
was a capital sum representing the market price on 
Novemlxir 26th of a dredger comparable to tho lost 
one, the cost of adapting tho new dredger and trans¬ 
porting her to Patras, and compensation for loss due to 
the suspension of tho w-ork Ix^twoen November 26th 
and tho time when tho new dredger could reasonably 
have been available for use at Patras, together witli 
interest on that sum : but that any extra damage due 
to tho inability of tho plamtiffs to purchase the dredger 
owing to their lack of capital was too lemote (/). 

Lord Wright in givmg judgment pomted out tliat tho 
case of In re Poleniis and Fumesa, Withy db Co. “was 
concerned with tho immediato physical consequences of 
tho negligent act and not with tho co-operation of an 
extraneous matter such as the plaintiffs’ want of means 
... Nor was tho appellant’s financial disability to bo 
compared with that phj^ical dohcacy or weakness, which 
may aggravate the damage in the case of personal 
injuries, or with tho possibility that the mjure<i man m 
such a case may bo either a poor labourer or a highly 
paid professional man. Tho fonner class of circum¬ 
stances goes to tho extent of actual physical deunage 

{k) Hay (or Bourhill) v. Young, [1943j A. C. 92 ; [1942] 2 All E. R. 

396, overruling Oweiis v. Liverpool Corporaiton, [1939] 1 K. B. 394; 

[1938] 4 All E. K. 727. 

{1) Owners of Dredger Liesbosch v. Owners of Steamship Edison, [1933] 

A. 0. 449 ; Digest Supp. 
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and the latter consideration goes to interference with 
profit earning capacity, whereas the appellant’s want 
of means was extrmsic ” (m). 

Damage, again, which is caused directly by a wrongful act, 
is not too remote in law merely because if it had been occa¬ 
sioned by an act not otherwise wrongful no action in respect 
thereof would have lam. Thus, though it is not actionable 
to obstruct i>iodern windows, yet if the defendant erects a 
building which obstructs both ancient and modern windows, 
the plaintiff may recover in respect of the obstruction to 
both (n); and on the same principle damages may be re¬ 
covered for injury to buildings for which no right of support 
has been acquired, if that injury be due to the wrongful 
withdrawal of support from the land on which they were 
built (o). 

(5) Tlio defendants unlawfully erected a stand in a public 
tlioroiighfaro, wlueli prevented a view of the funeral 
procession of King Edward VII from the plaintiff’s 
window's and theioby deprived the plaintiff of the 
oppoitumty of letting them to persons desirous of 
seeing the procession. It was held that she was entitled 
to recover as damages the loss theioby occasioned to lioi, 
as special damage caused liy a public nuisance, though 
a lawful act whicli di^stroys a \'iew is not actionable (p). 

Sometimes there intervenes between the wrongful act or 
omission of the defendant and the damage suffered by the 
plaintiff some act of a third person. The matter is then more 
compheated. Generally speaking a man, even if he be a 
WTongdoer, is not to be held responsible for the act of another 
which he neither authorized nor actually intended, even if his 
own act was the occasion of the act of the other ( 7 ). On 
this principle the originator of a slander is not responsible 
for the consequences of its repetition by the person to whom 

(m) Ibid., at p. 461. 

(n) Re London, Tilbury db Southend Rail. f'o. (1889), 24 Q B. D. 
326 ; 19 Digest 194, 1470; and see Griffith v. Richard Clay d; Sons, 
Ltd., [1912] 2 Ch. 291 ; 19 Digest 195, 1471 ; Horton v. Colwyn Bay 
and Colwyn Urban ('ounctl, [1908] 1 K. B. 327, at p. 341, per Buck- 
ley, L.J. ; 11 Digest 135, 223. 

( 0 ) Brown v. Robins (1859), 4 H. & N. 186; 19 Digest 169, 1180; 
Stroyan v. Knowleji (1861), 6 H. & N. 454 ; 19 Digest 170, 1187 ; and 
see Article 64, ante. 

ip) Campbell v. Paddington Corporation, [1911] 1 K. B. 869; 19 
Digest 181, 1312. 

(q) See, for instance, Harnett v. Bond, [1925] A. C. 669 ; 33 Digest 
268, 1869. 
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}io published it (r) : though if he intended that person to 
repeat it, he will be liable (r), for no consequences of an act 
can be too remote which the doer of the act mtended to 
follow from it (s). But there are cases in which a wrong¬ 
doer may be held responsible for the damage sustained by 
the plaintif! as being the direct effect of his wrongdoing, 
notwithstanding the. intiu'vaming act of a third person, and 
the rule may be expressed as follows : - 

Where an act of a third person intervenes between the 
wrongful act or omission (t) and the damage, the wrongful 
act or omission is still the direct cause of the damage, if 
that w'hich the third person does is what such a person would 
naturally be expected to do in the circumstances, for that is 
one of tlie thinizs likely to happen as a result of the wrongful 
act (w). ihit if the third person’s act is not such as would 
b(' expected m the c-ircuinstances, his act and not the initial 
a('t or omission will be treated as thf' cause of the damage. 

The difliculty lies in the application of the rule, for opmioms 
must o('casionally differ on the question what would be 
‘'naturally ex})eeted ” ‘ and even learned judges have 
found it dillicult to reconcile ail the decisions on the point. 
“ Ihnliaps,” said ScRi’iTON, L.J. (a), “the House of Lords 

(r) Seo Article 91, a/Ue. 

(m) See Quinn v. Lrathem, [1901] A. C. 495, at p. 537, per Lonl 
LlNDiiEY ; .34 Digent 1(39, 1320, eld-Blundell v. Stepherv^, [I920J 
A. C. 950, at p. 999, per Lord Wrenbury , 17 Digest 114, 237. 

(t) The student iniint again hoar m mind that the question not 
whether the defendant has been guilty of a wrongful act, on the ground 
that ho ought to liave foreseen the possibility of the third person inter¬ 
vening in the way that ho did luid guarded agamst tliat contingency, 
which was the question that arose in such eases as McDouull v. 0. IV. 
Rail. (1903), 2 K. B. 331; 17 Digest 118, 277; Wheeler v. .Vorrw 
(1915), 113 L. T. 644; 17 Digest 119, 281; Rickards v. Lothian, 

11913] A. C. 263; 17 Digest US, 279; €md Ruoff v. Long d* ( o., 
11916) 1 K. B, 148; 17 Digest 119, 282; for it is assumed that the 
defendant has been guilty of some wTongdoing. It may be that tlie 
decisions on the one question wall be of assistance in deriding the otlier, 
but the tw o questions are distinct. 

(a) See the passage from the judgment of Greer, L.J., m Haynes 
V. Harwood, [1935] 1 K. B. 140, at p. 150 ; Digest ISupp , which i.s set 
out at p. 372, post. 

(a) In re Rolernis and Furness Withy Co., [1921] 3 K. B 560, 
at p. 577. One very difficult problem arises when a doctor negligently 
certifies that someone is of unsound mind and a justice of the peace, 
acting in good faith on the strength of the certificate makes an order 
for the reception and detention of that person in a mental home. 
It is not quite door whether the certificate can or cannot be said to be 
the (hrect cause of the detention. As to this, see De Frcvtlk v. Dill 
(1927), 138 L. T. 83 ; Digest Supp. 

U.T. 
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will some day explain why, if a cheque is negligently filled 
up, it is a direct effect of the negligence that someone finding 
the cheque should commit forgery [London Joint Stock Bank 
V. Macmdlnn (b)) ; while if someone negligently leaves a 
libellous letter about, it is not a direct effect of the negligence 
that the finder should show the letter to the person libelled 
[Weld-Blundell v. Stephens (c)).” 

( 6 ) The plaintiff threw a squib on to a stall at n fair, the kec'jxu- 

ol which in self-defence threw' it off again : it tluai 
alighted on another stall, w’as again thrown away ami 
finally exploded in the face of the jilaintitl and blinded 
him. It wa.s contended that the defendant’s act was 
not the direct caii.se of the injuiy to tlu' plaintiff, but 
the court held that it w'as. De (Jrey, (’.J.. said : “ Tlu' 
true question is w'hether the injury is thi' dii'cct and 
immediate act of the defendant, and 1 am of the opinion 
that it IS. Tlie immediate act need not Ix' instantaneous : 
a chain of effects connected tf)gether will be sutlicient. It 
has lieen urged that the inteivention of a free agent w'lll 
make a difference : but I do not consider Willis and 
Ryal (the persons who meiely threw aw'ay tlu* sipiil) 
from their respective stalls) as fu^e agiuits m tla* jiK'Muit 
case, but actmg under a comjnilsive neci'ssitj for tlaur 
own safety and self preservation.” 

It was accordingly hel<l (hat the jilamtill could 
recover (d). 

(7) The defendant wrongfully left a cart unatt(‘nde<l on a 

highway, and a child of seven yeais got upon the cait 
in play ; another child led fin the hoi’so and t}i(> first 
child was thereby thiown out and hurt. The owner of 
the cart was held liable, for it is a natural tiling for 
children m such circumstances to play with a horse and 
cart (e). 

( 8 ) A driver of a van negligently left it in charge of a tail-boy 

who drove on and came into collision with the jilaintiff’s 
carnage. It was held that the drivcTs leaving the cart 
m chaige of a boy was the diiect cause of the <lamago ; 


(6) f 19181 A. C. 777 ; 3 Digest 172, 293. 

(c) [1920j A. C. 956 ; 17 Digest 114, 237. 

id) Scott V. Shepherd (1773), 2 Wm. Bl. 892; 36 Digest 17, 7S. 'I’he 
plaintiff had sued m trespasH and the point taken was that ho had 
selected the wrong remedy and ought to have sued in case, on the 
ground that the act of the defendant anu the injury to the plaintiff 
were not connected directly enough to enable the plaintiff to bring 
trespass. But though the decision was ostensibly upon the form of 
action, it involves principles of substantive law’. 

[e] Lynch v. Nurdin (1841), 1 Q. B. 29; 36 Digest 24, 118; cited 
on another point at p. 191, ante. 
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wliat also could be expected of a boy than that ho should 
tty to drive the van ? if). 

(9) Ihit whet(3 the plaintiff wrote a letter to a chartered 

accountant rtdative to the atTairs of a company, which 
contairK'd statements defamatory of two officials of the 
com])any, and the accountant’s partner negligently left 
it at the comjiany’h ofhee, and the manager read it and 
took a co])y of it, which he showed to the two officials, 
and they buccessfully suimI tlui writer for damages for 
lih(‘l, it was held by a majority m the House of Ixirds that 
th(' damages and costs which he had to pay could not l)c 
recovered by him fiom the chartererl accountant, as 
Ixung too riunote (f/). 

Tlic iiiti'i veiling act is sometimes the act of the plaintiff 
himself. As already seen, if that be a negligent act it will 
debar tin; plaintiff from lecovering, while on the other hand 
if he has been put in a position of peril by the wrongful act 
of the defendant, tin* fact that the course that he has chosen 
to escap(‘ from tli(‘ peril may not ha^'c been the best will not 
disentitle him to recover {h). 

Hut if a man deliberately intei feres, he will usually have to 
boar the eonse(|ueiices of that interference, on the groun<l 
that his act is a voluntary act, and the maxim volenti non 
Jit injuria will apply. If, however, he interferes under the 
('ompulsion of some legal or even moral duty he may he 
entitled to recover, but the precise extent of this exception to 
tli(‘ above maxim has not yet been dehiUHl. 

(10) A hoisc diawmg a van bolted along the lughway ami 

tinally into a meadow where it caim* to a standstill, 
d’ho plaintiff wont to the fence which divided the meadow 
fiom lus gaideii, and hcniing the driver calling ‘ help ” 
got over tile fence and then at the ixMpiest of the driver 
ludd tlu' hoise’s head. The hor.se plunged, the plaintiff 
wab thrown down and the van went over him, wla^rt^by 
tlie plaintiff was injured. It was held, however, that 
eviai if tile defendant hari Inien guilty of negligtuico, tiio 
jilaintiff’s injuries wore duo to ius o^Fn intervention wincli 
was (juitii voluntary, and not to the negligence of tlie 
defendants, and the maxim volenti non Jit injuria 
a])plied (/). 


(/) KngeLharl v. FarrarU t’o., [1807] 1 Q. B, 240 ; 17 Digest 118, 
276, cited on another point at p. TUP ante. 

(y) WeUi-Blundell v. Ftephnn*, 119201 A. C. 950 ; 17 Digest 114, 217 
(A) 8ee Aitides 70 and 79, ante. 

(0 Culler V. UnUed Dairies {London), Ltd., [1933] 2 K. B. 297 , 
Digest Supp. In this case the defence of common employment (as to 
which see Article 120, an/c) was not pleaded. If it had been it would 
probably have been a sufficient answer to the action. 
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Art. 130 

Haynes v. 
Harwood 


(Jl) The defendant’s servant negligently left a two-horse van 
unattended in a street Rotherhithe. A mischievous 
boy threw a stone at the horses, which caused them to 
bolt. The plaintiff was a police constable and on coming 
out of the police station, where he had seen what was 
happenmg, saw that a woman and some children wore 
in danger of being mjured, if nothing were done to stop 
the horses. He accordingly seized one and succeedi'd in 
pulling them up before any mischief was done, but one 
of tl>e horses fell on him and caused him personal injuries. 
It was hold by the Court of Appeal that he was entitled 
to recover, for a policeman at any rate is under a moral 
duty to prevent injury to people lawfully using the 
lughway, and the maxim volenti non jit injuria thereioie 
did not apply ; and as to the dehuice ba.sed upon novus 
actus xnterveniens. Creek, L.J., dealt with it as follows : 
“ jf what IS relied on as yiox'us actus inten'eniens is the 
very kind of thing which is likely to happen if the want 
of care winch is alleged in the case takes place, then it is 
no defeiK'e to say that there has been a novus actus 
interveniens. Th(‘ whole (piestion is whelhiu or not, 
to use the words of tlie lead mg case, Hadley v. Baxen- 
dale ij), the accident can be said to be the natural and 
jirobablo result of th(‘ breach. If it is the very thing 
w’liich ought to ])e anticipated hy a nam who was leaving 
his horses, or one of the things likely to aiiM‘ as a con- 
socpience of his wrongful act, then it is no dehmce at all, 
it IS only a step in the way of proving that the damage is 
tlie result of the wrongful act. In the present case the 
damage was the result of the wrongful act in the sen.se of 
being one of the natural and jirobable conse(|uences of 
the wrongful act. It is not necessary to show that this 
particular accident and this particular damage w'ere 
probable, but it is sufficient if it is of a class that might 
well be anticipated as one of the reasonable and probable 
results of the wrongful act ” (k). 


Art. 131. — Damages for Personal Injury 

There is no fixed rule for estimating damages 
in cases of injury to the person, reputation, or 

0) (1854), 9 Kx. 341 ; 8 Digest 138, 910. ~ 

{kj Haynes v. Harwood, [1935J 1 K. B. 140 ; Digest Supp , approv¬ 
ing Brandon v. Osborne, Qarreit <k (Jo , [1924] 1 K. B. 548 ; 30 Digest 
119, 793, where the plaintiff injured herself in attempting to pull 
her husband away from some falling glass from a skylight, which had 
been broken by the negligence of the defendants, and was held entitled 
to recover. Although in this case the plaintiff’s action could be 
described as instinctive, the Court of Appeal expressly ruled in Haynes 
v. Harwood that this was not a necessary condition to the plamtiff’s 
right of action. 
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feelings. It is for the jury to asse.ss them and Art. 131 
tlie finding of the jury will oidy be disturbed— 

(a) Where the amount of the damages awarded 

is so e.Kcessive that no twelve men could 
reasonably have given it (1). 

(b) Where the court comes to the conclusion 

from the amount or other circumstances 
that the jury inu.st have taken into con¬ 
sideration matters which they ought not 
to have considered or applied a wrong 
measure of damages (m). 

(c) Where the smallness of the award shows 

that they have cither failed to take into 
consideration some essential element (n), 
or compromised the question (o). 

Explanation. - It i.s obvious that in many cases no rule can 
be laid down by wliicli to assess damages ; there can be none, 
for instance, by which to ascertain wdiat will compensate a 
man for loss of an eye or a hinb, or for pain and suffering, 
or disfigurement, or shortened e.xpectation of life (p). 

OpinioiLS in such cases may differ widely and the matter 
must therefore be left to the discretion of the jury under a 
proper direction : and the court will not interfere with the 
verdict of a jury merely on the ground that the damages 
awarded (q) are more than the court itself would have awarded. 

The court must be .satisfied that the jury has not really acted 
reasonably on the evidence, but has been misled by prejudice 

(/) Praed v. Origiom (1880), 24 Q. U. D. 53 ; 17 Digest 130. 418. 

(m) Johmton v. (treat WeMern Had. f’o., fl9l)4| 2 K. B. 250; 8 
Digest m, 724. 

(n) FhiUxps v! South Westerrx Had. Co. (1879), 4 Q. B. D. 400; 

8 Digest 108, 723. 

(o) Falvey v. Stanford (1874), L. R. 10 Q. B. 54; 17 Digest 178i 
S23 ; Karavias v. (UiHmicos, [1917] W. N. 323. 

(p) It has been recently held that damages may be given under this 
he^ ; Flint v. Lovell, [1935] I K. B. 354 ; Digest Supp. ; approved m 
H. L. Hose V. Ford. [1937] A. C. 826 ; [19371 3 All K. R. 359 ; Digest 
Supp. They ought not to be very large, Benham v. dambling, [1941] 

A. C. 157 ; [1941] 1 All K. R. 7. 

{q) Britton v. South Wales Hail. Co. (1858), 27 L. J. Ex. 355; 17 
Digest 167, 685. 
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Art. 131 or passion, or has acted on a wron" principle (r). Tlie only 

- power of the court, if they think the darna^^es excessive, is to 

send the case down for a new trial. They cannot (except by 
consent) usurp the functions of a jury, and themselves assess 
the damages (s). 

So, in an action for false imprisonment, assault and batt(‘ry, 
libel, or malicious prosecution, the damages are {ilmost 
wholly in the discretion of the jury and they may take into 
account all the circumstances of the case, including the 
injured feelings and reputation of the plaintiff, as aggravating 
or mitigating the damages. 

Thus, to beat a man publicly is a greater insult and injury 
than to do so in private, and is accordingly ground for aggra¬ 
vation of damages (t). 

Trial before The above does not apply to an appeal from a judge trying 
judge alone ^ without a jury, because m that case an appeal is a 
rehearing by the court with regard to all the questions in¬ 
volved in the action, including the question what damag(‘s 
ought to be awarded. Even so, however, m order to reverse 
the trial judge on the question of the amount of damages, 
the court must generally be convinc^'d that the judge pro¬ 
ceeded uponsome wrong principle of law(a), or that the amount 
awarded was so high or so small as to make it in the opinion 
of the Court of Appeal an entirely erroneous estimate of tin* 
damage to which the plaintiff is entitled (x), but it will not 
interfere merely because it considers that the damages were 
more or less than it would have given itself in the first instance. 


(r) Per Lord Halsbury, L.C., in Watt v. Watt, [1905] A. C. 115, at 
p. 118; 17 Digest 164, 648; Johnston v. Great Western Hail, ('o., 
[1904] 2 K. B. 250 ; 8 Digest 108, 724. 

(s) Watt V. Watt^ [1906] A. C. 115 ; 17 Digest 164, 648. 

(t) See Tulluige v. Wade (1769), 3 Wils 18 ; 17 Digest 122, 311 

{a) As in Gold v. Essex County Counctly [1942] 2 K B. 293 ; [1942] 
2 All E. K. 237, where the learned judge awarded to an infant lower 
damages than he would have awarded to an adult, on the ground that 
the amount, through accumulation of interest, would have substantially 
increased by the time the infant came of ago and entitled to receive it. 

() Flint V. Lovell, [1935] 1 K. B. 354, at pp. 359-360; Digest 
Supp. The Court of Appeal, actmg on this rule, mcreased the damages 
m Roach v. Yates, [1938] 1 K. B. 256 ; [1937] 3 All E. R. 442 ; Digest 
8upp., and the House of Lords did the same thing in Dames v. Poivell 
Duffryn Associated Collieries, Ltd., [1942] A. C. 601 ; [1942] 1 All E. H. 
657. The rule is applicable to damages in an arjtion for libel tried by 
the judge ajone ; Rook v. Fairrie, [1941] 1 K. B. 507 ; [1941] 1 All E. U. 
297. 
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Art. 132 .— Damages for Injury to 
Property 

(1) 'riie (laniag(‘.s in reHj)ect of injuries to 
pro])erty are to be estimated upon the basis 
of being eoin])eiisatory for the deterioration in 
valms eaiised by tlie wrongful aet of the defen¬ 
dant, and for all natural and nece.ssary ex])ensps 
incurred by reason of .sueli act (a). 

(2) In actions for trespass causing damage to 
real property the measure of damages is the loss 
the })laintilf has su.stained in consequence of the 
wrongful acts of the defendant, and not the 
benefit which accrues to the latter. 

(3) When the wrong consists in dcpiiving 
the plaintiff of his personal pro])orty permanently 
the measure of damages is, as a rule, the market 
value of the property at the time of the com¬ 
mission of the wrong. 

(4) Where the wrong rcsidts in the jfiaintitf's 
being temporarily deprived of the use of per¬ 
sonal property the measure of damage^ is the 
value of tlie use of which he is dejnived. 

(1) It IS m arcordaiict* with these lules that, us ha^ uheail\ 

lu'cn ^eell (6), fur the eoiivt'i'sioii of chattels, tlie full 
nuukt't value of the chattel at tla* date of the convoi'sion 
IS, in the absence of sjxwial damage, the true ineasuiv. 
Where tlio convei*Mon consists in a refusal to deliv'ei' 
them up to the jHn-son entitled to them, the value at 
tlie tune of the I’l'fu.sal is the measure of damages (c). 

If tlu'i'o IS no market value, the actual value must be 
ascertained otherwise'. If, for instanc<‘, the plaintitV 
lias agreed to sell the goods, the agreeil purchase* price 
may be taken to l)o the value (d). 

(2) Where the defendant cut a ditch across the plaintiff’s 

{(i) 8ee Hiuit v. \ iclona (iravtng Dock (’o. (1887), 30 t’li 1). 113 : 17 
Digest 102, lf)4 ; ajiplied in (rmnhi/ (Morgitvi) v. JiakeiveU I ’rban 
Couticil (1923), 21 L. (b R. 329 ; 30 Digest 221, (hW , Lxe.sbosch {Dredger) 
v. Kdvion (S.S.), |1933) A. C. 449; Digest 8iipp. (the facts of which 
case are sot out at pp. 367-8, ante). 

{b) See Article 48, anie. 

(c) Henderson dh Co. v. WiUiauM, |189o] 1 Q. B. 521 ; 1 Digest 
377, 824. 

id) France v. (Jaudd (1871), L. H. 0 Q. B. 199; 17 Digest 78, 6: 
Oakleg v. Lgster, 11931) 1 K. B. 148. 
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Illustrations 

Conversion 


Trespass 
to land 
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laud, the ineasiu^e of damages was held to ho the diiiimu- 
tion in value of the land, and not the rcist of restoring if. 
to its original state (e), 

(ll) Hut when the trespass consists of the di'fendnut wrongfully 
using the plaintiff’s land for such a puijiose as taking coal 
gotten from his own mme across it, which may do but 
little, if any, damage to the land, he must ])ay by Wd\' of 
damages a sum which repit'sents what he would liave 
had to pay for a way-leave (/). Similarly m a ‘‘ase 
wheie the defendants had wrongfully tipped on the 
plaintiff’s laud spoil from a colliery (g), it was held that m 
the special circumstances the value of (lie land to the 
defendants for tipping pin poses wa^ tin* juojx'r mi'asuit*, 
as the defendants had had the use of tlu^ plaintiff’s land 
for years, and it was but right that they should pay lor 
this use, as in the analogous case of waydeaves. 

(4) So where coal has been taken, by working into the mine 

of an adjoining owner, the ticspassor will be treated 
as the purchaser at the pit’s mouth, and must pay the 
market value of the coal at the pit’s mouth, less the 
actual disbursements (not including any profit oi tiade 
allowances) for severing and bringing it to bank, so as 
to place the owner in the same position as if he had 
himself seveied and raised the coal (h). 

(5) And where an article is damaged, damages ma\ bi* lecovtuixl 

not only for the amount whii'h it may bo lU'cessary to 
spend in repairs, but also for the loss of the use of the 
damaged article during the peiiod (hat the repamng may 
occupy. So where owing to a collision the plaintiffs lost 
the use of a dredger for some weeks (hey weie en(i(li*d (o 
lecover a.s damages for the loss of its use a sum (*ijuivalpnt 
to the cost of hiring such a diedger, though (h(*y wi>ie nut 
out of pocket in any definite sum {i). And wlieie a 
harbour boaid lost the use of a lightship bv leason uf its 
being damaged by collision, they rec(jver(*d not only (Ik* 
cost of the re])air8, but a sum for the loss of (la* use of (lie 

(e) Jone^ v Oooday (1841), 8 M. & W. 146, Digest Supi) , cl. 
Ho.skiny v. Phlkps (1848), 3 Ex. 168. 

(/) Martin v. Porter (1839), 5 M AW 351 ; 34 Digest 057, 557; 
Jeyon v. Vivian (1871), 6 Ch. App. 742 ; 34 Digest 04U, 377 

(g) fV/iitw/iam v. Wesiminuter Bryrnbo Coal dk Cokr Co , 118901 2 Cli. 
538 ; 34 Digest 717, 1011 , and see Lodge Holers ( 'oilier y Co v II idne.i- 
bury Corporation, [1908] A. C. 323 ; 26 Digest 331, 535 

(h) In re United Merthyr ('ollieries Co, (1872), L, R. 15 Kq. 40 ; 34 
Digest 665, 553. 

(i) No. 7 Stea^i Sand Pump Dredger (Ownem) v. (Jreta Holme (Oumem), 
[1897] A. C, 596; 41 Digest 808, 0689. And soo Adnnralti/ Comniifi- 
vioners v. Sunquehanna (Owners), The Susquehanna, [1926] A. C. 655 ; 
41 Digest 802, 6624; Admiralty Commissioners v. S.S. Chekiang, 
j 19261 A. C. 637 ; 41 Digest 805, 6663 ; and for a freight earning ship, 
Admiralty Commissioners v. S.S. Valeria, The Valeria, [1922) 2 A. C. 
242 ; 41 Digest 803, 6635 ; and see Liesbosch Dredger v. Ddison S.S,, 

(1933] A. 0. 449 ; Digest Supp. 
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aJtlioii^<h itK pliKM' wd.s takou by a Hpare light* Art. 132 

si)]}) (hey kept iii reserve (1). It <loes ni)t matter whether _ 

(he aitiele is usimI for laisiuess or pleasme ; for instance a 
niotor ear might, not have h<!en used at all, ('ven if it 
had not Imm'ii damaged, during tlie tune that it wa^^ being 
ie])aired. 

Art. 133.— Presumption of Damage 
against a Wrong-doer 

if a person wlio lias wrongfully converted 
property refuses to produce it, it will be pre¬ 
sumed as against him to be of the best descri})- 
tion (/). 

(1) 'riuis, in the leading case (//i). w'heie a jeweLlui who had Illustration.s: 

wiongfully eonveited a jewel whieli had Ix'tai >howm to 

him, and had leturnetl the sock't only, i(‘fu.sod to produce 

it in order that its valiu) inirht hr ascertamcfl, the jury 

wei»' directed to assess tht damages on the piesuinption y, 

that the jewel was wortli what a jew’cl of the finest watei Delamint 

that w'ould lit the Mx-ket was w'orth : for Ornniu prce- 

siuniintnr onitni Hpoluitorcni. 

(2) So. wh(M'«‘ a diamond lU'cklact' was takiai away, and part of MorUmer v. 

It traced to tht' defendant, it w'as held that the jury (Wool* 
might infer that the wdiolt* thing liad eoine into his 
liands (n) 

Art. 134.— Prospective Damages 

The damages resulting from one and the same 
cause of action must be assessed and recovered 
once and for all, and therefore may and should 
include compensation for any future damage 
wliieh is likely to result to the plaintilf fromtlie 
defendant’s tort. No further action can be 
brought for any fresli damage sub.sequently 
I'esulting from that toii, for no more than one 
action will lie on the same cause of action. 

Explanation, Jii(cre,s< rnpuhhea' u( sit Jinis lilunti it 

ik) Thv Medtann, [ 190()| A. C. 113 : 41 Digest 811, 67,ft. 

(/) Armt^nf v. Dfltumru' (1722), 1 Str. riO."); 1 Sin. h. C. 393; 3 
Digest 04, 76. 

(m) Arrfk/ry v. IhUiimne, supra, 

{n) Mortimer v. ('rmiod (1843). 12 L. J. C. V, 100 ; 43 Digest 620 
6S0, 
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Art. 134 is to the general interest that there slionhi he an end of 

- litigation—and the law, therefore, does not permit more than 

one action to he brought in respect of the same cause ot 
action. This occasionally may work hardship, for the damage 
may prove to be much more serious than was thought at 
the time of the trial : for instance, the plaintiff may as a 
result of his injuries unexpectedly lose his sight or hav(‘ to 
submit to the amputation of a limb, yet he will not b(‘ able 
to bring a fresh action to recover damages for this further 
damage, though it could not piuhaps have been foreseen at 
the time of the trial. 

The probability therefore of further damage resulting in 
the future, like other matters which must be uncertain, such 
as the chances of the plaintiff’s recovery from his injuries and 
the hke, must be duly taken into account in assessing the 
damages, and the fact that the damages are proved by sub¬ 
sequent events to have been assessed on an unduly optimistic 
or unduly pessimistic view of the situation is one of the things 
which the law cannot remedy. 

But the same wrongful act may violate different rights and 
therefore give rise to more than om* caus(‘ of action, in which 
case separate actions may lx; brought m respect of each 
cause of action. 

Normally one action suffices to dispose of all matters, 
and if a plaintiff unreasonably brings more than one action 
he will probably be deprived of his costs. 

The rule enunciated in this Article does not apply to 
continuing torts, as to which see the next Article : and to 
prevent misapprehension, the student must understand that 
this and the next Article deal only with the rules relating to 
the award of damages at common law» a matter in no wise 
to be confused with the statutory power of the court to 
award damages for, instead of granting an injunction to 
restrain, the commission of a tort in the future, a matter dealt 
with in Article 138, fost. 

lUustrationa• (i) The plaintiff brought an action for assault and battery 

Fetter v, and recovered damages. Subsequently as a result of the 

Beal same battery, it was necessary to remove part of his 

akuU, and for this he brought a further action, but it was 
held that the action would not lie. It was urged on 
behalf of the plaintiff that this subsequent damage was 
a new matter, which could not be given in evidence in 
the first action when it was not Imown ; and it was 
compared to the case of a nuisance, whore every new 
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iH a now act. Hut. Holt, ('..I., snid : ‘‘ Kvci} Art. 134 

new dro|)[)inj^ is a ra-w nmsanen (u), tnit here iinf h _ 

new f)aft^‘iV ; aiiH in tiehpa^.s th** ^rievouHness or eon- 
s(M(uene(' of th(' })att^My is not th(3 gronral of the action, 
hut the measure of <h(‘ damages, whieti the jury rnimt lie 
sup])osed to have consideied at the trial ” (p). 

(1?) Tlie dofendant wiongfully abstracts coal from the plain- 
tilVs iiunm Tins is a trespass (q), and if the plaintdl 
^U(‘s for it, till' danger of the suitace subsiding in tlie 
future may l>t3 taken into a^'covmt m afesessing the 
damag(‘s. If it is not, and subsidence substKpiontly 
takes ])lace as a result of the removal of the coal, no 
further action may lx? lu'ought, for to leave the surface 
witliout su])port IS not a eontmumg tiehi)a.ss (r). 

(.‘1) A young man of twiaity-eight, who had Ixxm trained as Bodily 
a maiine engiiu'cr, and intendisl to follow this profession, injuries 
])ut had not obtainiMl a {H)>,t, and was working for hh^ Johnston v. 
fatlK'r at a salary of £3 a wi'ck, w'a,s iiijured m a railway G. U' Hml. 
ac(“ident. He wius awarded £3,000 damages and it was 
hold that tht‘ damages were not exc(*.ssive. Tin* sabiry 
w'liK'h h(3 would have lieen piobably able to earn was 
£000 a y<‘ar, and his physical condition jiievented him 
fiom (‘arning it. £3,000 r(‘pres4mted his pros|X'Ctive 
loss from this cau-s* (s). 

(4) So, in (‘stimatmg the damages in an ation for hlxOling a Injury to 
tiad»*sman, the jury ^liouid take into consideration the trade 
j)ro^])eetivi' injury which will })iobal)ly hap]H*n to his 
trade III eoiiMMjuenee of tlu* defamation (t). 

( 0 ) 'I’lie jilaiiitilT, a (‘ub tlnver, brought an action in a (xuinty Damage to 
couit for damages to his cab occasioned by the negligence property 
of th(‘ d<‘f(‘ndant, and recovered the amount claimed. 
Afterwards ho brought an action m the High Court for 
|H*iNonal mjunes arising out of the same accident, and 
nsoNcnsl £350. It was contended on Ix^half of the 
defendant that the previous action in the county court 
wius a bar to the action in tho High Court, but it was 
held by tho Couit of ApjX'al that it was not, for damages 
to goods and injury to the jn'i-son violate ditlemnt rights 
and therefore give rise to distinct causes of action, though 

(u) See the next Article. 

(p) Fetter v. Beal (1701), I Salk. 11 ; I Digest 1C, 130 ; cited in the 
notes to HarnbU'ton v. Veere (1670), 2 Wms. Saund (ed. 1871) 491, 
at p. 497 ; 17 Digest 89, 6S. 

(q) See Article 34, ante. 

(r) See Clegg v. Dearden (1848), 12 Q, B. 576 ; 2 Digest 638, 1735 ; 

Spoor V. Green (1874), L. R. 9 Ex. 99 ; 34 Digest 668, 654 ; Townend 
v. Askem Coal <Se Iron Co., [1934] Ch. 463 ; Digest Supp. 

(«) Johnston v. Great Western Rati. Co., fl904] 2 K. B. 260; 17 
Digest 173, 751. And an award of £10,000 damagoe to a plaintiff who 
lost both his hands, has been upheld by the Court of Appeal; Heaps v. 

Ferrite, Ltd., [1937] 2 All E. R. 60 ; Digest Supp. 

(0 Gregory v. Wxlliatns (1844), 1 0. A K. 668; 32 Digest 1C5, 

2005. 
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()(*casion<Ml by ono and thn Hainn wrongful acl-(/<)• 
Similarly, a claim by ono pa-sonally for damagt's is a 
Matqinson v. different cause of action from a claim by him as adminis- 

Blackburn trator, though based on the same facts {x). But judg- 

Boromjh ment in the County Court for damages under the 

Council Employer’s Liability Act, 1880, bears proceedings for the 

Hills V. Co- same matter at common law {z). 

opeiative 
Wholesale 

^ocieiy Art. 135.— Continuing Torts 

(1) Where a tort is continuing or is repeated or 
recurs, a fresh cause of action arises from day to 
day during its continuance and on each occasion 
on wlfich it is repeated or recurs. 

(2) When an action is brought in respect of 
such a tort, damages may be awarded down to the 
date on which they are assessed (a), but no damages 
may be awarded for the prospective continuaiuje, 
repetition, oi* recurrence of the tort tliereaft(‘i\ 

Explanation.--It is not dillicult to appieciate tliat the 
deliberate repetition of a tortious act is in itself a tort and 
gives rise to a new and distinct cause of action, whether the 
act repeated be actionable fcr S(\ as when cattle are depastured 
at intervals on another’s land under a mistaken claim of right, 
or is only actionable if it causes damage and is r«‘p(‘ated in 
such circumstances as to cause damage, such as the repetition 
of a slander. But the position is the same in law if tlnu'e is 
an intermittent recurrence of the tort ^vithout any further 
act on the part of the wrongdoer, as when water is wrong¬ 
fully discharged from the gutters of his house on to the 
plaintiff’s land whenever, but only when, there is heavy rain ; 
and this is so even when the tort does not recur at intervals 

(u) Brunsden v. Humphrey (1884), 14 Q. B. D. 141 ; 17 Digeat 
88, (i:i ; cf. The Oropesu, [1942] P. 140. 

{j) Maryimon v. Blackburn Boroiujh (Jouncil, [1939] 2 K. B. 426; 

11939] 1 All K. K. 273 , Digest Supp. 

(£) fhlls V. Co-operative Wholesale Society, Ltd,, [1940] 2 K. B. 74; 
f 1940] 2 All K. K. 441 ; Digest Supp. 

[a] R. S. C., 0. XXVI, r. 58, which provides that “ where damages 
are to be assessed in respect of any continuing cause of action, they 
shall be asaessed down to the time of the assessment,” and a ” con¬ 
tinuing cause of action ” is “a cause of action which arises from the 
repetition of acts or omissions of the same kmd as that for which the 
action was brought” [Hole v. Chard C/nwn, [1894] 1 Ch. 29.3, at 
pp. 295-6, per Bindley, L.J. ; 17 Digest 91, 90). 
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but is coiitiniious in the ordinary sense of the word (/;), as 
in the case of a building obstructing ancient lights, or a 
false imprisonment lasting several days. Even in the latter 
class of case, the tort is, in contemplation of law, repeated 
and gives rise to a new and distinct cause of action on each 
day that it continues (c). 

It is therefore no answer to the plaintiff’s action, when he 
sues for the repetition of a tort, to say that he had already 
su(*d and recovered fur its original perpetration, and it 
follows that damages cannot be awarded to him for th(‘ 
prospective repetition or recurrence or continuance nf the 
tort, howev<‘r likely it may be. He can only recover damages 
for such injuiy as he has already suffered. At common law 
the day down to which such damages could be assessed and 
recovered was, logically enough, the date of the issue of thf* 
writ (r/) The writ is the foundation of the court’s juris^lic- 
tion to deal with tin' case, and therefore the court has no 
power to adjudicat(‘ upon a can^e of action which is not 
included m the writ (c), and no (^use of action which had not 
ac’cnied at th(' date of its issue can, even liy subsefjuent 
amendment, lie included in it (/) Ikit for the sake of prac¬ 
tical convenience departure from the principles of strud logic 


{h) (^niuerHoly, uriH^T the oM syst^^m of ploH^lnig a plaintilT fould 
in cortnin cams treat mtorraittent acta of tre^ptias as a continuing 
trespa^^s and therefore ive conatituting but a single cause of action, 
which coul<l be contamofi in one count in the declaration, the general 
rule being that only one cause of action could be contained in any 
oue count. See the notes to i/ar/o/d/a;ic/n'^»^^’r v. ru/e (ICtib). 1 W'ln^. 
Saunders (ed 1871), p. 23 , and Pcmval v. ^latnp (1853), 9 Kx. IS? ; 
18 Digest 335, 69S. 

(c) It IS to obviate tlie necessity of the plaintiff continuing to bring 
actions for damages until the defendant ilesists from hia wrongdoing 
that injunctions are granted. As to this remedy, see Chapter IV, 
post. 

{(i) See the notes to Ilatahlfton v. Tferr (1670), 2 Wms. Saund. 
(1871 ed ), p. 191 ; 17 Digest 89, 6S. 

(r) It woultl ajipi'ar (with all rwpeet l>e it .said) that tliis fundamenlal 
rule of law escaped attention in tne case of Kisrh v Hairfs Hrotherf'. 
Ltd., [1935] Ch. 102 ; Digest Supp., m so far ns judgment was tlierem 
given for the plaintiff on the pretended cause of action relied on for the 
first time in the reply, which in itself infringed the technical rule against 
departure in pleading. 

(/) Ldidhtj V. FcdcraUd Kuroptan Bank, [1932] 1 K. B. 254, 423; 
Digest 8upp. Hence if the writ is lasued prematurely, as sometimevS 
happens, the plaintiff will fail. See, for instance, CUn/ion v. Lf Rotf, 
[1911] 2 K. B. 1031 ; 1 Digest 22, 176; Kennedif y.'Thomas, [1894] 
2 0. B. 769; 1 Digest 21, 169. 
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Illustrations 

Hardy v. 
Ryle 


Holmes v. 

[I't/tSO/l 


Konskier v. 
Goodman 


West Leigh 
Col. Co. V. 
Tunnicliffe 


DAMAGES IN ACTIONS FOR TORT 

is now permitted, and the damages may be assessed and 
recovered down to the date on which they are assessed (g). 

(1) The defendant, a justice of tlie peace, witliout jurisdiction 

committed the plaintiff to prison for one month, and the 
plamtiff was imprisoned accordingly. This impiison- 
ment was held to lie not merely conse(|uential damage 
flowing from the original unlawful act of the defendant, 
but a continuing trespass by the defendant, and the 
plamiiff had a right of action against the defendant in 
respect of each day on which he was kept in piison [h). 

(2) The defendants were trustees of a turnpike road and built 

buttresses to support it on the land of the plaintiff. 
The plaintiff accordingly brought an action for tiospass, 
but accepted money paid into couit m satrsfaction. 
Subsequently he calleil u{x>n the defendants to remove the 
buttresses, and on their failing to do so brought another 
action for trespass for keepmg the buttresN's on his land. 
It was held that ho was entitled to do .so, for the kce}>ing 
of the buttresses on his land was a fresh tn'sjia.ss and the 
Hist action was, theicfore, no bar to the second {i). 

(.‘)) The defendants were builders and, while demolishing a 
chimney .stack on certain prerni.ses, with the leave and 
licence of the occu]>iei of an adjoining hou.so dejiohited 
rubbish on the roof of the lattiT, but faihsl to lemove it 
on completion of the woik, as they had agieed to do. 
Subsecjuently the plaintitf became the h^nant of this 
hou.se, and after that, owiinr to th(' giittei-s fx>ing choked 
by the rubbi.sh, a heavy sloim of ram flooded the base¬ 
ment. It was h(‘ld that though the plamtiff (amid not 
sue the builders for negligence m failing to remov(» the 
rubbish, as at the time when they ought to have done 
so he was not a tenant of the premises, yet the rulibish 
remaining on the roof constituted a continuing trespass 
and the builders M^^re conse([uently liable for the dainagi^ 
caased to the plaintiff {k). 

(4) The plaintiffs were mill owners and brought an action 
against the defendants for damagijs for subsidence 
caused to their mills by the d(*fendants’ mining opf'ra- 
tions. They were awarded £1,1100 in re.sp(‘(;t of damage 
alieady .sustamijd, and £l.’h000 as damages for (h'precia- 
tion of the selling value of their projxu-ty m consi'queiu'e 
of apprehension of the risk of future damage by further 
subsidence. It was held by the House of Lords that 
this last item was not recoverable. As stated by J^ord 
Atkinson : “To give damages for depreciation in the 
market value due to the appreluuision of future injury 

ig) See note (a), p. 380. 

(h) Hardy v. Ryle (1829). 9 B. & C. 003 ; 34 Digest 30. 81. 

(i) Holmes v. Wilson (1839), 10 A. & E. 503 ; 43 Digest 374, 26. 

(A;) Konskier v. B. Goodman, Ltd., [1928] 1 K. B. 421 ; 43 Digest 

374, 28, 



CONTINI'INC TOUTS 383 

by Hiibsidonce ih to give damages for a wrong which Art. 135 

has never been committed, since it is the damage - 

caused by subsidence, and not the removal of the 
minerals which gives the right of action ** (1). 

This rlans of raso, thorcfoic, iriiLst lx* carefully con¬ 
tracted with that illustrated in Illustration (2) to Article 
134, whi'n* th(‘ removal of the minerals does ^?ive a right 
of action, and to giv'e damages for depreciation duo tn 
th(' a])pr(*heiision of fiituie subsidence is to give damages 
for a wrong winch has been eommitt(*d. 


Akt. 136.—Aggravation and Mitigation 

The jury may look into all the circumstiinces, 
and at the conduct of both ])artie8, down to the 
time their verdict is given (w), and sec where 
tlic blame is, and what ought to be the compen¬ 
sation according to the way the parties have 
conducted themselves (/i). 

But exemplary damages cannot be given in an 
action brought for the benefit of the estate of a 
deceased person (o). 

Explanation.- For insulting, unncighbourly, morally 
culpable or malicious b(‘baviour, as sucb, tbe law gives no 
recompense to tbe person aggrieved tbereby . hut when an 
actionable wrong has lieim committed, if it is aggravated by 
matters of this kind, tbe fact can be taken into account by 
the jury in assessing tbe damages. It is on this principle, 
for irist-ance, that damages in an action of seduction may be 
awarded to the injured parent far in excess of any loss actually 
suffered by him (p). On the other band, the conduct of the 
plaintiff may have been most provocative or otherwise of 
such a nature as to disentitle him to much consideration. 
A jury would be well within their rights if they gave con¬ 
temptuous damages to a man who had been struck in the 
face for making some grossly offensive remark to the defen¬ 
dant, or had been kicked downstairs for cheating at cards. 

(/) WmC Letffh Colliery (o, v. TunmeUffe, IUK)8] A. C. 27; 17 Digest 
91, See Article 113, af\te, and cf. .Xrtide 141, 

(m) l*nud V. OraJiatn (1889), 24 Q. H. D. 53 ; 17 Digest 130, 4IS, 

(u) Ddvm V. London and Sorlh II esU rn Had. ( o. (1858), 7 W. K. 105 ; 
17 Digest, 129, 370, 

(o) Law Reform (MiscelleuieouH Provisioiia) Act, 1934, a. 1 (2) (a) 
(27 Halabury's Statutes 220). See Article 18, arUc. 

(p) See Article 112, anle. 
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truth in 
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bad charac¬ 
ter in 

defamation 


Insolent 

trespass 

Merest v, 
Harvey 


DAMAGES IN ACTIONS FOR TORTS 

The exact effect of s. 1 (2) (a) of the Law Reform (Mis¬ 
cellaneous Provisions) Act, 1934 {q), is not very clear: what, 
for instance, is to be the measure of damages to be awarded 
in a ease of false imprisonment where the deceased was led 
hand-cuffed through the streets of his native town, where h<‘ 
was well known. Gem'rally speaking, however, the damages 
to be awarded to the estate of a deceased jierson must as far 
as possible be the s.ime as those which would have been 
awarded to the deceased himself if he had lived to bring (or 
continue) the action. Where the tort m questJon actually 
caused his death, especially if death ensues within a short 
time, it may be ditlicuit to apply the principl(‘, but the nuTe 
fact that it may be difliciilt to assess ihe damage's does not 
render them irrecoverable (r). 

(1) In actions for defamation, an unsuccessful plea of truth 

may be matter of agfrra\ation, ('spKH'ially if no evideue^i 
in suppoit of it be given, and may bo taken into con- 
sidoiation by the juiy in estimating the damages (h) 

(2) l<]vidence of the plaintiff's general bad character i.s allow 

in mitigation of damages m cases of didamation Ibit 
although evidence of geniual reputation of bad (’haractei 
IS admissible, evidence of rumours and suspicions before 
the publication of the libel that the plaintiff had done 
what was charged in it, or of facts showing the mis¬ 
conduct of th(> plaintiff, H not admissible (t). 

(2) Where a person tre.spassed upon the plaintiff’s land, amt 
defied him, and was otlierwLse very insolent, and the 
jury return'd a veidict for £500 damages, the couit 
refused to interfere, ( Iions, C.J., saying : “ SuppoM^ a 
gentleman had a jiaved walk before his wimlow, and a 
man intrudt3B, and walks up and down before the window, 
and remains there after ho has been told to go away, and 
looks in while the owner is at dinner, is the trespasser to 
be permitted to say, ‘ Here is a halfpenny for you, which 
is the full extent of all the mischief I hav'o done ’ ? 
Would that be a compensation ? I cannot say that it 
would be.” And Heath, J., said : ” 1 remember a case 

{q) 27 Halsbury’s Statutes 220. 

(r) See Rose v. Ford, [19371 A. C. 826 , f 1937| 3 All E. K. 359, where 
some of the problems are discussed and dealt with by the House of 
Lords. 

{/?) Simpson v. Robinson (1848), 12 Q. B. 511 ; 32 Digest 159, 1927 ; 
and see Warmck v. Foulkes (1844), 12 M. & W. 607 ; 17 Digest 123, 
317 (a case of false imprisonment). 

(/) See Scott v. Sampson (1882), 8 Q. B. D. 491 ; 17 Digest 130, 
376 ; Wood v. Durham (Earl) (1888), 21 Q. B. D. 601 ; 17 Digest 130, 
378 ; Hobbs v. Tinting, [1929J 2 K. B. 1 ; Digest Supp. (but see Hawkins 
V. Express Dairy Co., Ltd. (1940), 163 L. T. 147 ; Digest Supp.) ; and 
as to givmg particulars, see R. S. C., Order XXXVL, r. 37. 
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where a jury gave £500 (laniagea for merely knocking a 
mail’s hat off; and the court rofuaed a new trial ” (ai). 

Art. 137.—Insurance not to be taken 
into Account 

In assessing damages whether for personal 
injuries or for injuries to property the jury 
ought not to take into account any sum whicli 
may be paid or payable to the plaintiff under 
any policy of insurance (a). 

Explanation.- So where a plaintiff .sued for damages for 
personal injuries received in a railway accident, and the jury 
found as damages £217, and it appeared that the plaintiff 
was entitled to receive £.31 on an accident policy, it was held 
that the sum awarded by the jury ought not to be reduced by 
the sum of £31. If it were otherwise, the defendant would 
get the benefit of the plaintiff’s having insured, and in some 
cases might have to pay nothing. Insurance is a matter 
between the insurer and the assured, and ought not to affect 
the liability of the wrongdoer to pay in full the damages 
caused by his tort (6). 

The same rule has, as already stateil, been applied to 
proceedings under Lord Campbell’s Act by the FaUil Acci¬ 
dents Act, 1908 (c), and it applies also to proceedings brought 
on behalf of the estate of a deceased person under the Jaw 
Reform (Miscellaneous Provisions) Act, 1934, s. 1 (2) (e) of 
which provides that where the death of the deceiised has been 
caused by the act or omission which gives rise to the cause of 
action the damages shall be calculated without reference to 
any loss or gain to hi,s estate consev^uent on his death, except 
that a sum in respect of funeral expenses may be included (d). 
Hence the amount of insurance payable on his death (amongst 
other things) is disregarded. 


(u) MereM v. Harvey (1814), 6 Taunt. 442 ; 17 Digeet 123, 318. 

(o) Brodhum v. Gnat Wcutem Rad. Co. (1874), L. R. 10 Ex. 1 ; 
17 Digest 125. 331; Yatrs v. Whde (1838), 4 Bing. N. C. 272; 17 
Digest 125. 338. 

(h) Bradbum v. Great Bad. ('o. (1874), L. R. 10 Ex, 1; 

17 Digest 126, 331; YcUe^ v. Whyte (1838), 4 Bing. N. C. 272 ; 17 
Digest 125, 338. 

(c) See Article 83, p. 213, 

{d) 27 Halsbury’a Statutes 220. 

U.T. 
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Interlocu¬ 
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INJUNCTIONS TO PREVENT THE CON- 
TINUANCE OF TORTS 


ARTICLE AGE 

138. Injuries Remediable by Injunction . . 3H7 

139. Public Convenience does not justify the Contniuance 

of a Tort . ...... 392 

An injunction is an order of a court (a) restraining the (join- 
mission or continuance of some act (6). 

An injunction may be granted in all cases in which it 
shall appear to the court ju.st and convenient that such order 
shall be made (c). 

Injunctions are either interlocutory or perpetual. An 
interlocutory injunction is a temporary injunction, granted 
summarily on motion, that is, an application made in open 
court (d), founded on an allidavit, and before the facts in 
issue have been formally tried and determined. ^ 5 uch an 
injunction is granted ex parte to restrain the commission or 
continuance of some act until the court has decided whether 
a perpetual injunction ought to be granted. A perpetual 
injunction is one wliich is granted after the facts in issue have 
been tried and determined, and is given by way of final 
relief. 

{a) A county court ha.s now, in action.s withm its juiisdiction, power 
to grant an injunction against a nuisance, and to commit to prison for 
disobedience thereof {Ex parte Martin (1879), 4 Q. B. D. 212 ; 13 Digest 
472, 208 ; affirmed sub nom. Martin v Bannister, ibid. 491). See also 
R. V. Cheshire County Court Judye, [1921] 2 K. B. 094; 13 Digest 
472, 212 ; Simpson v. Crowle, [1921] 3 K. B. 243 ; 13 Digest 472, 213 ; 
and Davey v. Robinson, [1923] 1 K. B. 503 ; 28 Digest 301, 1. 

(b) As to mandatory injunctions, and as to the general jirmciples 

guiding the courts m granting or refusing injunctions, see Strahan’s 
Digest of Equity, and Kerr on Injunctions ; Andreics v. Waite 119071 
2 Oh. 500, at p. 510. ^ 

(c) Judicature Act, 1925, s. 45 (1) (13 Halsbury's Statutes 214). 

{d) In the King’s Bench Division applications for interlocutory 
injunctions are made by summons in chambers. 
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A mandatory injunction is one granted to compel the Mandatory 
performance of a positive act, e.g. the removal of work already 
executed. 

At one time the courts of common law could not giant 
an injunction, and the Court of Chancery could not award 
damages. A limited power to grant injunctions was con¬ 
ferred upon the former by the Common Law Procedure Act, 

18.')4, and the Chancery Amendment Act, 1858, commonly 
known as Lord Cairns’ Act, empowered the latter m all 
cases where it had jurisdiction to entertain an application 
for an injunction against the commission of a wrongful 
act in its discretion to award damages (to be assessed in 
■such manner as it might direct) to the party injured, either 
in addition to or in substitution for such injunction. Since 
the Judicature Acts each Division of tlie High Court of 
Justice has had this power (e). 

Art. 138 .— Injuries Remediable by 
Injunction 

(1) Wherever a legal right, wliether in regard 
to property or person, exists, a violation of that 
right will be prohibited in all cases where the 
injury is such as is not susceptible of being 
adctjuately compensated by damages, or at least 
not without the necessity of a multiplicity of 
actions for that purpo.se (/). 

(2) The coiu’t has jurisdiction to give damages uamnges 
instead of granting an injunction, and will 
generally do so in eases where there arc found 

in combination the four following requirements, 
viz. where the injury to the plaintiff’s legal 
rights (1) is small, (2) is capable of being esti¬ 
mated in money, (3) can be adequately compen¬ 
sated by a small money payment, and (4) where 

(f) Sayem v. Cotlyir (1884), 28 Ch. D. 10,3; 21 Dixest 3.il, 1345 ; 
and on the question how far Lord Cainia' Act is still of effect, see 
Lord Finlay’s speech in Leeds Industrial ('o-operaiive Society v. Slacks 
11924] A. C. 851, at pp. 861-803 ; 28 Digest 411, 369. 

{j) Imperial Gas Light db Coke Co. Directors v. BroadbnU (1859), 

7 H. L. Cas. 600 ; 28 Digest 391, 205. 
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INJUNCTIONS TO PREVENT CONTINUANCE OF TORTS 

tlie case is one in which it would be oppressive 
to the defendant to grant an injunction (g). 

(3) The court may, on the same principles, 
award damages in heu of an injunction in cases 
in which an injury is threatened but not yet 
actually done at the time of the application (h). 

(4) To entitle a plaintiff to an interlocutory 
injunction, the court must be satisfied that there 
is a serious question to be tried at the hearing, 
and that, on the facts before it, there is a proba¬ 
bility that the plaintiff is entitled to relief (i). 
And that, uidess an interlocutory injunction is 
granted, it will become very difficult or impossible 
to do complete justice at a later stage (k). 

(5) An interlocutory injunction will be granted 
to restrain the publication of a libel, even though 
such hbel affects the plaintiff in his character 
only, and not in his business. But an injunction 
to restrain the publication of a libel will only be 
granted in the clearest cases {1), and not where 
the libel, however unjustifiable, does not threaten 
immediate injury to the plaintiff (m). 

Explanation.- -An injunction is an equitable reniedv, 
and the granting of it, therefore, i.s not a matter of right but 
of discretion, tliough the discretion is to be c-xercised judi¬ 
cially. It will not, therefore, be granted when to grant it 

{ g ) Per Bagoallay, L.J., m Sayers v. ('ollyer (1884), 28 Ch. D. 103, at 
p. 108 , 28 Digest 412, 371 , Serrao v. Aoel (1885), 15 Q. B 1). 549 ; 
21 Digest 212, 511 ; and per A. L. Smith, L.J , in Sheljer v. (hty of 
London Electric Lighting Co , Meux's Brewery Co. v. City of London 
Electric Co., [1895] 1 Ch. 287 ; 28 Digest 415, 408, at ji. 322, considered 
in Sharp v. Harrison, [1922] 1 Ch. 502 ; 28 Digest 449, 681. 

. (h) Leeds Industrial Co-operative Society v. Slack, [1924] A. C. 

851; 28 Digest 411, 5(59. 

ii) Per Cotton, L.J., Preston v. Luck (1884), 27 CTi. D. 497, at p. 
506; 28 Digest 457, 737. See Thompson v. Park, [1944] K. B. 408; 
[1944] 2 All E. K. 477. 

(A:) Mogul S.S. Co. v. McGregor, Gow d: Co. (1885), 15 Q. B. D. 
476 ; 28 Digest 379, 114. 

il) Bonnard v. Perryman, [1891] 2 Ch. 269 ; 22 Digest 549, 6914; 
Monson v. Tussauds, LirnUed, Monson v. Louis Tussaud, [1894 
IQ.B. 671; 32 Digest 11, 25. 

(m) Salomons v. Knight, [1891] 2 Ch. 294 ; 32 Digest 180, 2218. 
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would be vain, and moreover he who seeks it must act with Art. 138 

reasonable promptness and must come to court with clean - 

hands (n). 

Where a tort has been actually committed and its repetition 
appears to be likely, usually damages are awarded for the 
wrong already done, though these may be but nominal- 
for instance, where the tort consists m walking over the 
plaintiff’s land m assertion of an alleged right of way, whether 
public or private- and an injunction is granted against its 
repetition. 

But the plaintiff may bring an action, known as a quia QumTimei 
limet action, to restrain the threatened commission of a tort, 
though at the time of action none has lieen actnallv committed, 
for instance to restrain the erection of a building, which when 
erected will obstruct his ancient lights, oi the erection of a 
hospital for infectious diseases. In such a case, as he has 
suffered no damage, no damages vill be awarded to him, but 
an injunction will be granted if he establishes that what the 
defendant proposes to do will infringe tin; ]*laintiff\s rights, 
though the onus on the plaintiff is in this case a he^ivy 
one. 

But whether the injunction is sought to prevent the repe- Damages uj 
tition of a tort already committed, or the commission of a 
tort which IS only threatened, the court may instead ot 
granting the injunction award damages and so compensiite 
the plaintiff for the injury caused to liim by its repetition or 
commission. After this the plaintitl will not be able to 
bring any further action, so in effect tlie court license® die 
defendant to commit a wrong on paying compensiition to the 
plaintiff. This power therefore will be but rarely exercised 
and only in accordance with the rules set out in paragraph (2) 
of this Article, for “ the court has always protesteil against 
the notion that it ought to allow a wrong to continue simply 
because the wrongdoer is able and willing to pay for the 
injury he may inflict ” (o) and “ has affirmed over and over 
again that the jurisdiction to give damages when it exists is 
not so to be used as in fact to enable the defendant to purchase 


(n) See, for instance, the observations of Lonl Cave and Lord 
Buckmastbr in SorrtU v. Sm%th, [1925] A. C. 700, at pp. 715, 749; 
42 Digest 986, 156, 

(o) Shdfer v. City of London Ekclrtc Co., |I895] 1 Ch. 287, at p. 
310, pff Lindlky, L.J. ; 28 Digest 416, 40S 
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from the plaintiff against his will his legal right to an ease- 

ment ” (p). 

(1) Thus, whore substantial daiuagt^s would 1 h', or have Ihmui. 

recovered for injury done to laiul. ov the htubagt' th(Mt‘on, 
by smoke or noxious fumes, an injunction will lx* granted 
to prevent the coittinuance of the nuisance ; for other- 
wi.se the plaintiff would have to bring continual actioiLs (^). 

(2) And fto where a railway company, for the pui-])o.sr> of 

constructmg their works, erected a mortar mill on part 
of their land close to the plaintiff’s place of busine.^s, .so 
as to cause threat mjuiy and annoyance to him by tlu' 
noise and vibration, it was hold that ho was (uitith'd to an 
injiuiction to restrain the cornpar^y from continuing th(‘ 
annoyance (r). 

(^1) As the atmosphere cannot lightfully be infectinl with 
noxious smells or exhalatioir^, so it .should not Ix^ caused 
to vibrato in a w^ay that will wound the sen.se of hearing. 
Noise caused by tlio I’lnging of bells, if sufficient to 
aimoy and disturb residents in the neighbourhood in 
their homes or occupations, is a nuisaiuM', and vv'ill be 
restrained (.s). 

(4) So, where one has gained a right to the free aci'ess of light 
to his house, and buildmgs are erected which cause a 
substantial privation of light sutliraent to render the 
occupation of the house uncomfortable, accorduig to the 
ordinary notions of mankind, and to prevent the plaintdf 
from carrying on his business on the premises as bene¬ 
ficially as l)efore, an injimction will be granted in cases 
in which damages do not afford an adeijuate lemedy (f). 

{.")) An injunction will not be granted against a local authority 
who aie committing a nuisance by sewage jKdlution 
wlien it IS legally impossdile for the authority to oIk\v 
the terms of the injunction l>ecau.se they have no power 
to stop up their sowers or prevent p(3rsons from using 

(p) Cuiojwr V. Laidler, [1903j 2 Ch. 337, at p. 341, per Buchlev, J. ; 
28 Digest 416, 410. 

(q) Tipping v. Si. Helens Smelling Co. (1865), L. K. I Ch. 66; 
30 Digest 109, 115 ; similarly in the case of a fried fish shop, Adanm v. 
Crsell, [1913] 1 Ch. 269 , 36 Digest 174, 194. 

(r) Fenmck v. East London Rad. Co. (1875), 20 Eq. 544 ; 28 Digest 
505, 1084 \ but see Harrison v. Southwark and Vauxhall Water Co., 

11891J 2 Ch 409; 36 Digest 102, 44, in which the former case was 
distinguished. 

^ {s) Soltau V. De Held (1851). 2 Sim. N. S. 133 ; 36 Digest 104, 66. 
Note these were not bells of an Established church, but even the latter 
must not bo ning so constantly and at such hours os to bo a nuisance. 

(C Colls v. Home and ('olonial Stores, [1904] A. C. 179 ; 28 Digest 
509, 1136 ; Andrews v. Waite, \ 1907] 2 Ch. 500 ; 19 Digest 129, 871 ; 
and Article 65, ante. 1’he importance of the rule is the justification 
for repeating it. 
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()r wh<*n it m ])hy8inilly iinp<j8«iljie. In such Art. 133 

cflsfw (loinuK^^s will 1x3 ^^ivcn iiiBt<*a(l (u), for Jiore to grant _ 

the injunctKjn would to grant it m vam. 

(ti) Tho defendants prepared a >-<)*. ine for the rebuilding of ^/uvaTimit 
their jirenuw^H in the businehs ipiurtei of IxxmJs, which 
invulveil tho demolition of thoir existing preini‘'<s and Industrial 
t)u* (ucction of a building of gmater mzo and height, liut < ooyerative 
in all resjXHds appropiiat<^ to the neighliourhood. Society v. 

After they had pulle<l down tho old building and starred 
to elect tho new', the plaintilT coinrneuccii an action, 
alli'ging that th(‘ new building in so far as already erected 
o))striiet(‘d his ani-ient lights and when completed w'ould 
aggiavato the nuisanco, and claiming a mandatory iiijunc- 
tion to lemovi; such work as Uad ahcad> been do lo and 
an injunct loii to restrain tho further pioceeding with it. 

It wa-. found tliat tlu' building as so lar erected did 
not Intel fere with the plaintiff’s riglits, and though wlieu 
fully en‘cte<l it would do so, tho intio-ferenco would be 
flight, tho damage to tho plauitilT small and easily 
eomjK'Usated in damages. 

Idle H<)us(» of r.ords held that damages in lieu of an 
injunction could be and sh-juld lx* grante<l (a). 

(7) It w'as formerly ludd that an injunction could not be Lil>el 
gianti'd to rest lain th(' publication of a jx?rsonal libel, 
i'ven whi'ie it injuriously affected piop<*rty (6). How¬ 
ever, .siru'o the Judicature Act, 1873 (c), tho court htus 
had power to grant an injunction w'henever it may appear 
to 1x3 just or conveiuent. For .some time tho court wa.s 
iiu'linod to le^tnct this power to east's whom a libel 
prejudicially affected projx'rty (d); but it may now’ lx‘ 

(’onsideied settled that tlie (*ourt has Jurisdiction to 
giant injunctions to i-estrain tho publication of all 
iilx'Is (e) ; or tn'eii oral slandei^ (/). How'ever, the court 
IS extremely cliaiy of granting interlocutory injun'--Slander 
tions in eiv^es of hixd. A.s Lord EsHER. said in 

(a) .1/1-(Vtn. V. Dorking I 7uon (1882), 20 Ch. D. 695; 28 Digest 
.U)2, 6 , Dari of Harrington v. Derby Corporation, | 1905) 1 t'li J05 il 
Digf'Ht .U, 23b. 

(a) Leeds Industrial ( o-operattre Sonety v. Slack, [I924j A. (' 851 , 

28 Digest 411, 369. 

(5) (be V. Pritcharl (181S), 2 Swan. 402; 13 Digest 485, 901; 

('lark V. Freetnan (1848), 1 1 Heav. 112 ; 28 Digest 486, 901 ; Frudtfiiiol 
Assurance ('o. v. Knott (1875), 10 Eh. App. 142 ; 28 Digest 475, S15. 

(c) S. 25 (8), now' replucotl by tho Jiuhoaturo Act, 1925, s. 45 (13 
Halsbiiry’a Statutes 214). 

(d) Thorley's ('attic Foexi Co. v. Massam (1880), 14 Cb. D. 783; 

32 Digest 210, 2612. 

{c) See per Lord CoiUiRiDOE, L.C.J., in lionmird v. Perryman, 

11891] 2 Ch. 269, at p. 283 ; 32 Digest 180, 2220 ; Monson v. Tussauds, 

Ud., [1894] I Q. B. 671 ; 32 Digest 11, 23. 

if) Hermann loog v. lUan (1884), 20 Ch. D. 306; 32 Digest 181. 

2223 
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Art, 138 


TlluBtrations: 

Atl.-Gen. v. 
Birmingham 
Borough 
Council 


AU.-Oen. v. 
L. dj N. W. 
Bail. Co. 


INJUNCTIONS TO PREVENT CONTINUANCE OF TORTS 

CouUon dh Smis v. Coulsori dh Co, {g ): “ To justify 
the court in granting an interim injimction, it must come 
to a decision upon the question of libel or no libel, before 
the jury have decided whether it was a libel or not. There¬ 
fore the jurisdiction was of a delicate nature. It ought 
only to be exercised In the clearest cases, where any 
jury would say that the matter complained of was 
libellous, and where, if the jury did not so And, the 
court would set aside the verdict as unreasonable.” 


Art. 139. —Public Convenience does not 
justify the continuance of a Tort 

It is no ground for refusing an injunction 
that it will, if granted, do an injury to the public. 
But although an injunction be granted its opera¬ 
tion may be suspended, where it would work an 
injury to the defendant far outweighing the 
benefit to the plaintiff, to enable the defendant to 
provide for the new circumstances {h). 

(1) Thus where the defendants had poured their sewage into 

a river, and so rendered its water unfit for drmkmg and 
incapable of supporting fish, it wets hold that, the legis¬ 
lature not havmg given them express powers to send 
their sewage into the nvor, their claim to do so, on the 
ground that the population of Birmingham would be 
injured if they were restrained from carrying on their 
operations, was untenable {i). 

(2) And where a railway company was forbidden by statute 

to run trains across a particular level crossing at a greater 
speed than four miles an hour, it was held that they must 
be restrained by injunction, at the suit of the Attorney- 
General, from so doing, and that the court could not 
entertain the question whether the infringement of the 
statute was a convenience to the public (ifc). 


{g) (1887), 3 T. L. R. 846 ; 32 Digest 181, 2232 ; 8uid see Collard v. 
Marshall, [1892] 1 Ch. 571, at p. 578 ; 32 Digest 181, 2223 ; Monson 
V. Tussauds, Ltd., [1894] 1 Q. B. 671; 32 Digest 11,23. 

{h) Stollmeyer v. Trinidad Lake Petroleum Co., [1918] A. C. 485 ; 
28 Digest 383, 211. 

(t) Att.‘Oen. V. Birmingham Borough Council (1858), 4 K. A J. 
528 ; 28 Digest 405, 323. But cf. Illustration (5), p. 384, ante. 

(k) AU.-Oen. v. London and North Western Rail. Co., [1900] 1 Q. B. 
78; 13 Digest 359, P4P 
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SECTION T.-THE STATUTES OF 
LIMITATION 

Art. 140.—The Principal Periods of 
Limitation 

Every action for tort must be brouglit within 
six years from the time wlien the cause of action 
is complete (a), except— 

(a) Actions under Lord Campbell’s Act—within 

one year from the death of tlie de¬ 
ceased (6). 

(b) Actions under the Employers’ Liability 

Act—within six months, or (if the in¬ 
jured person be killed) within one year 
of the death (c). 


(а) LinHt4ition Act, 1939, 8. 2 (1) (a). 

(б) Fatal Accidents Act, 1846, «. 3 ; 12 Halsbury’s Statutes 335. 
See Article 83, ante, 

(c) Employorfl’ Liability Act, 1880, 8, 4 ; 11 HaLbiiry's Statutes 499. 
See Article 128. 
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Art. 140 (c) Actions for recovery of land -wit tiin twelve 

years (d). 

(d) Against ])ei'sons protected by the Public 

Authorities Protection Act, 1893, within 
one year of the act or default com¬ 
plained of (e). 

(e) Actions for statutory penalties—within two 

years (/). 

(f) Actions for damage by collision at sea- - 

within two years (g). 

(g) Infringement of copyriglit—within three 

years (h). 

(h) Actions for damages against a carrier by 

air under the Parriage by Air Act, 1932 
—within two years of the arrival of the 
aircraft at its destination, or of the date 
at which it was due to arriv(“, or of the 
date at which the carriage stop[)ed (i). 

(i) Actions which survive against the estate of 

a deceased toit-feasoi' by viidm' of s. 1 
of the T^aw Reform ((Miscellaneous Pro¬ 
visions) Act, 19.34, not instituted during 
his life, within six months from the date 
when his personal i(>pi'esentative took ou1 
representation (k). 


(d) See Aiticlen 42 and 43, where the rule )h more fully Htated. 

{e) Limitation Act, 1939, 8. 21. 
if) Limitation Act, 1939, s 2 (“>) 

(cj) Maritime C'onventionH Act, 1011, h, 8 (18 Halshiiry’H Statuto.8 
487). 

(A) Copyright Act, 1911, 8. 10 (3 llalHhury’H StatutoM 730) See 
Canton FubliMhing Co , Ltd. v Sidhfrland Puhltshing ('o , \ 1939] A ('. 
178 ; [ 1938] 4 All K. K, 389 ; Digest Supp 
(t) Sched I, Art 29 (20 Halshury’s Statutes 874). d’his ih a 
peculiar limitation, and does away with all quo.stioiiH aa to when the 
cause of action accrued. It is to ho noto<l that if the action van he 
brought under this Act, it mont be (Article 24 of the Convention). 

{k) J^aw Refomri (Miscellaneous ProviHioiiH) Act, 1934, h 1 (3) (h)- 
The cause of action itself must have arisen within six months of the 
deceased’s death, but this a substantive, not a procedural, enoi’tinent. 
See Article 18. 
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(j) Claims undor the Workmen’s Com])cnsation 
Act—withiit six months from the occur¬ 
rence of the accident causing the injury, 
or in case of death, within six months 
from tile time of the deatli (1). 

Explanation.- At common law there was no time {ixe<l 
within whicli an action for a tort could be brought, but in the 
roign of James I a comprehensive statute passed which 
applied to actions both of tort and of ctintract. In terms it 
referred to the ditTercnt forms of action, but though these were 
abolished by the Common Law Procedure Act. 18.V2, its 
substantial effect remained iim’hanged and until July 1st. 
1910, when the Limitation A(t, 19J9, came into force (///) 
it continued to be in the majority of cases tlie statute which 
fixed the time within whicli an action for a tort had to lie 
brought (m). 

From time to time the legislature, when imposing duties 
on jiersons or bodies of persons, also pas.sed special provisions 
for tlieir protection, and one of those was the shortening of 
the time within which an action for a tort committed by sucli 
persons when acting in pursuance of their statutory duties 
sliould lie brought. 

These special enactments were repealed and replaced by 
tlu’ Pulilic Authorities Ih’otta’tioii Act, 189J (;i). which is 
more fully dealt with in Article 113, jmst 

Again, when creating a new cause of aeffion, the legislature 
has occasionally provided that the new right should ! 
(‘xercised within a shorter space of time than usual, and of 
this the provisions of Lord Campbell’s Act and the Employers^ 
Liability Act are examples, and the Siune principle was 
followed as regards claims under tln‘ Workmen’s Compensa* 

(/) Worknion's toinponsation Act, 1025, s. U (11 HalsLury’s 
Statutes 555). Failuro to start procmiings in time in this instance is 
excuseil by mistake, ahscnco from tho Unitod Kingdom, or other 
roasonablo causo. Article 120. 

{m) I’hiH Act rocoived tho Koyal Assent on Mav 25th, 1039 Tlio 
reason for postponing its urn^ration until July Ist, 1940, was to enable 
those who ha<i a right of action which was not Iwirnsl by previous 
enactments, but would bo barrtxl by this Act, to bring their action 
l^efor© tho shorter poriod boi'amo oporativo. lirueton \. M eo</foini. 
11941 j I K. H. 080; (10411 I All K. R 470 

{n) 13 Halsbury's Statutes 455. 


Art. 140 
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Art. 140 tion Acts, though there the new right created was not strictly 
- a new cause of action. 

In modern times, moreover, efforts have been made by 
conventions between different states to establish a uniform 
period within which actions with respect to specified matters 
should be brought in the courts of the different contracting 
states, and of these the Maritime Conventions Act, 1911, 
and the Carriage by Air Act, 1932, are instances. 

The special periods of limitation prescribed by these and 
other Acts are expressly preserved by the Act of 1939 (o). 

Occasionally the question arises which statutory limitation 
apphes—when for instance the dependants of a deceased 
seaman desire to bring an action for the loss caused to them 
by his death as a result of a collision at sea, must they bring 
it within one year as provided by Lord Campbell’s Act, or 
within two years as provided by the Maritime Conventions 
Act ? It has been decided in this case that the latter statute 
is the one which governs the situation (p). The same question 
frequently arose in the past in cases where there was a conflict 
between the Public Authorities Protection Act and some other 
statute, but has been set at rest by the express provisions of 
the Act of 1939 (q). 

Art. I4I.— Commencement of Period 

(1) If the cause of action is the doing of a 
thing, the action must be brought within the 
prescribed period after the actual doing of the 
thing complained of. 

(2) But if the cause of action is not the doing 
of something but the damage resulting there¬ 
from, the period of limitation is to be computed 
from the time when the party sustained the 
damage (r). 


(o) Limitation Act, 1939, s. 32. 

ip) The Caliph, [1912] P. 213 ; 41 Digest 799, (159S ; The Kspanolelo, 
(1920]^. 223 ; 41 Digest 799, 6602. 

(q) Limitation Act, 1939, s. 32, proviso. See, further, Article 143. 

(r) Backhouse v. Bonomi (1861), 9 H. L. Gas. 603 ; 17 Digest 90, 
78 ; Darley Main Colliery ('o. v. Mtlchell (1886), 11 App. Gas. 127 ; 
1 Digest 14, 114. 
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(3) Where a cause of action in respect of the Art. 141 
conversion or detention of a chattel has accrued 

to the plaintiff, and before he recovers possession 
of the chattel, a fmther conversion or detention 
of the chattel takes place, the time for bringing 
an action in respect not only of the first but of 
any subsequent conversion or detention runs 
from the date of the accrual of the original 
cause of action: and if the owner of the chattel 
brings no action and does not recover possession 
of the chattel within that time his title to the 
chattel is extinguished (s). 

(4) in computing the period, the day upon which 
the cause of action accrued is excluded from the 
calculation (t). 

(5) Wliere the action is based upon or the 
right of action is concealed by the fraud of tlic 
defendant or Ins agent or of any jwrson tlirough 
whom 1)0 claims or his agent the statute will only 
begin to run against the plaintiff from the time 
when he discovers the fraud or could by reasonable 
diligence have discovered it (m). 

Explanation.— The itieaiung of the rules set out in the Torts 
first two paragraphs of tins Article is as follows, tt'here a'^onable 
the tort is the wrongful infringement of a right, and therefore ** 
actionable prr sc. as in the case of trespass, the period of 

(«) Lunitatioii Act, 1939, s. 3. This is a now provision, which settles 
the point discussed in Salmond on Torts (9th ed.), at p. 334, and renders 
obsolete much that was said in Mxlkr v. Dell, [1891J 1 Q. B. 468 ; 32 
Digest 344, 272. That case, however, relatoil to the detention of title 
deeds, and it must not be assumed that title deeils are chattels witliin 
the meaning of this section, see Plant v, Votterxll (1860), 5 H. & N. 

430 ; 32 Digest 344, 270 ; so the decision in Miller v. Dell may still 
be law, though some of the reasons given for that decision are no 
longer so. 

it) Hardy v. Ryle (1829), 9 B. & C. 603 ; 34 Digest 30, 81. Hence 
if the cause of action accrues on May Ist, and the period of limitation 
IS six montlis, the last day for issuing the writ wiU be November Ist, 
not October 3Ist. The last two days of February m leap year are 
for most purposes treated as one. Whether a man were killed on 
February 28th or 29th, 1936, the last date for taking proceedings under 
Lord Campbell's Act would be the same. And a man bom on 
February 29th, 1936, will attain his majority on February 27th, 1957, tlie 
day preceding the 2l8t anniversary of his birthday, i.e. February 28th. 

(u) Limitation Act, 1939, s. 26. 
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limitation runs immediately from the date on which the tort 
was committed. The only exception to this rule is the case 
of a continuing tort, in which case the time runs from the 
date on which the tort ceased to be committed, and not from 
the date on which it was first committed. The student 
should refer back to Articles 134 and 135, wliere the same 
thing is considered from a different point of view, and he will 
find that, on applying the rule here stated, the time would 
begin to niii in such a case as that of Fatter v. Beal (see p. 
378) from the date on which the battery was committed, but 
in the case of Hmdy v. Ryle (see p. 38:1) from the date on which 
the impnsomnent ceased. Of course, where the tort is 
repeated at intervals, tin* time begins in each case from the. 
day on which the tort was repeated, and the right of action 
will not be barred in respect of a later repetition of the tort 
merely because it is barred in respect of an earlier coinntission 
of it. 

But where the tort consists in the violation of a duty 
coupled with actual resulting damage, that is to say, is only 
actionable on proof of actual damage, then as the breach of 
duty does not of itself give a cause of action, so the period of 
hmitation does not commence to run until actual damage has 
been caused by the breach of duty, and again in accordance 
with the principles already explained in Articles 134 and 
135, a separate cause of action arises on each occasion that 
fresh damage is caused by the same breach of duty. Let it 
be observed, how^cver, that the cause of action arises when 
the damage is caused, not (in the absence of fraud) on the 
date on which it is discovered or the full extent of it is 
first realized. 

As regards the action of trover or detinue the statute begins 
to run from the date on which the defendant first wrongfully 
dealt with the goods, that is, converted them. If there be no 
conversion by him until the chattel has been demanded by 
the plaintiff and he has refused to return it, the statute 
begins to run from the date of that refusal, no matter for 
how long before that time the defendant had had it in his 
possession (a). On the other hand, if he has been guilty of 
an act of conversion, as by buying and receiving possession of 
the chattel from someone who as against the true owner had 


(a) PhUpoit V. Kelky (1835), 3 Ad. & El. 106; 1 Digewt 68, 476; 
Spackman v. FoMter (1883), 11 Q. B. D. 99 ; 32 Digest 344, 271. 
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no right to sell it, the statute will run from the date on which Art. 141 

the wrongful act was committed, and the plaintiff will not - 

then be able to improve his position by subsequently demand¬ 
ing the return of the chattel and treating the refusal to return 
it as his cause of action (b), for “ where there has once been 
a complete cause of action arising out of contract or tort, the 
statute begins to run, and subsequent circumstances which 
would but for the prior wrongful act or default have con¬ 
stituted a cause of action are. disregarded (c). 

To this rule, however, there appears to be one exception. Wilkuisonv. 
If the defendant is a bailee, and wrongfully converts the Verity 
goods, as by wrongfully selling them, the plaintiff may ignore 
that conversion and demand the return of the goods, and on 
the defendant’s failure to return them, sue him in detinue, 
and the defendant cannot set up in answer to the action the 
fact that he had previously put an end to the bailment by his 
wrongful act, even though that wrongful act had been com¬ 
mitted more than six years before the plaintiff demanded the 
return of the goods (d). 

It will be observed also that where there are successive 
conversions of the same chattel by different people, the time 
for bringing an action against any of them runs from the time 
when the right of action against the first accrued : for instance 
if a man buys a chattel from one ^^ho as against the true owner 
has no right to sell it and thereby is guilty of conversion and 
three years afterwards he dies and his executors in the course 
of administration of his estate sell the chattel, the time for 
bringing the action against the executors runs from the time 
when it accrued against the testator. 

This is ail important innovation introduced by the Limita¬ 
tion Act, 1939, and equally im}X)rtant is the provision, hke* 
wise new, that the true owner’s title to the chattel is extin¬ 
guished if he has been wTongfully deprived of it for more than 
SIX years. The statute generally speaking only bars the 


(6) (iraiujer v. (tcorgc (1820), 5 B. A C. 140 , 32 Digest 344, 264 ; 
liemimont v Jeffery, [192.")] C’h. 1 : 37 Digest 101, 50 , Hitts v. Hiceiver 
of Metropolitan Police, [1932] 2 K. H. 595 ; Digest 8upp. 

(c) H'll/cinson v. Verity (1871), L. U. 0 C. P. 200, at p. 209; 32 
Digest 327. m. 

(J) li'iU'iiMon V. I’tnty (1871), L. H. 0 C. P. 200, 32 Digest 327, 
JJ6. Sir John S\lmoni) suggostoil (see Salmoud on Torts, 9th ed., 
pp. 332-333) that this case can only be supported on the ground that 
the sale by the bailee was fraudulent and the fraud was concealed. 
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remedy, and does not extinguish the right—a creditor, for 
instance, may exercise his lien in respect of a debt, payment 
of which he can no longer enforce by action—but by this 
provision the law is assimilated to that relating to real pro¬ 
perty (e), and the right to the chattel, as well as the right to 
sue for its recovery or to claim damages for its conversion, 
is lost after the lapse of six years. 

It has always been a principle of equity that no length of 
time is a bar to relief in the case of fraud in the absence of 
laches on the part of the person defrauded ; and therefore 
in cases of “ concealed fraud ” the statute did not apply so 
long as the party defrauded remained in ignorance without 
any default of his own to any case where equitable relief was 
sought, and this principle was preserved by the legislature in 
cases relating to the recovery of land (/). The courts of 
common law, however, took a different view (g) ; and after 
the passing of the Judicature Act, 1873, it was a moot point 
whether the equitable rule affected the position when the only 
remedy sought was the common law remedy of damages. 
The present Act has settled the point and now the rule applies 
to all cases. It is to be observed, however, that it only applies 
where the tort has been fraudulently concealed by the person 
setting up the statute, or by someone through whom he 
claims (A), that the rights of a person who purchases property 
for valuable consideration and in good faith, i.e, without 
knowledge or notice that any fraud had been committed, are 
protected (i), and when once the defrauded party becomes 
aware of his position, the statute will run against him (A). 

(e) See Article 42, atite. 

{/) See Real Property Limitation Act, 1833, s 26, winch enacted 
that the right of a peraon to bring a suit m equity for the recovery of 
land of which he had been deprived by such fraud should be deemed 
to have accrued at the time when ho discovered or ought to have 
discovered the fraud. 

ig) The Imperial Gas Light <£? (Joke (Jo. v. The London Gas Light 
Co. (1854), 10 Ex. 39 ; 32 Dig^t 626, 1815 ; Hunter v. Gibbons (1856), 

1 H. & N. 469 ; 32 Digest 620, 1816, 

(h) See I'home v. Heard, [1894] 1 Ch. 699; affirmed, [1896] A. C. 
496 ; 32 Digest 386, 688; Thomson v. Lord Clanmorns, [1900] 1 Ch. 
718; 9 Digest 132, 703 ; Lynn v. Bamber, [1930] 2 K. B. 72 ; Digest 
Supp. 

{i) Limitation Act, 1939, s. 26, proviso (i). 

{k) Molloy V. Mutual Reserve Li/e Insurance Co. (1906), 94 L. T, 
756 ; 32 Digest 623, 1793. 
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(1) A Burvoyor of highways on doing some work to a Htreet in Art. 141 

Penzance negligently undermined the wall of the plain- _ 

tiff’s garden. The work was finished in May, but owmg IlluBtrations* 
to the undermining, the wall fell m the followmg January, y 

It was held that the statute ran from the date on which 
the wall fell, not the date on which the imderminmg took 
place or the woik was completed. Lord Ellenborough, 
m giving judgment, said : “If this had been trespass, 
the action must have been brought within three 
months { 1 ) after the act of trespass complained of, 
but lx)ing an action on the case for the consequential 
damage, it could not have been brought tdl the specific 
wrong had Ixien buflered ; and that only happi^ned within 
tliK'e months befoie the action was biought ’’ (m). 

The same principle applies in i‘a.:>es m whr h the Backhouse 
defendant by excavations on his own land withdraws Bonomi 
support from the plaintiff’s land or buildings. The time 
ruiLs from th<^ date on which the subsidence takes place 
for, as already sc'cn, it Lsthat wluch coiLstitutes the cause 
of action, not the excavating of the defendant’s land, 
and for eviuy fresh subsidence there ls a new clause of 
action (n). 

(2) A highway authority converted an o}x?n ditch by the side WhUehouse 

of the highway, which carried off the surface water in v. feUotccs 
times of heavy ram without causuig any flooding, mto 
a covered dram, but partly owing to defective ilesign it 
was not always suilicient to carry away the surface 
w^ater, with the re.sult that on one occasion the plamtiff’s 
colliery was flooded. It was hold that time began to 
run from the date when the floodmg took place, not the 
date on which the drain was mode (o). 

(3) The plaintiff Ixiing asked to advance money on certam fiotceU v. 

securities, retamed the defendant, a solicitor, to advise ^oung 
wliether the securities were good and suflicient to secure 
the repayment of the amount ailvanced with mterest 
Tlie defendant negligently, but not fraudulently, advised 
that they were, and the plaintiff thereupon accepted the 
securities and advoncetl the money. The borrower, after 
pacing interest on the loon for more than six years, 
failed, and it was then discovered that the securities were 
wholly insuflicient. 

The plaintiff brought an action against the defendant 

(/) I’his was the limit provided by the Highway Act, which was then 
in force. See the comment to the previous Article. 

(m) R(^ert8 v. Read (1812), 16 East, 216 ; 38 Digest 126, 922. 

(n) Backfwtise v. Bonomi (1861), 9 H. L. Cas. 603 ; 17 Digest 90, 

7S; Darley Mam Colliery Co. v. Mxldidl (1886), 11 App. Cas. 127; 

17 Digest 88, 64. Cf. We^i Letgh Colliery Co. v. I'unnicltffe^ [1908] 

A. C. 27, set out at p. 382-5, orUe; 17 Digest 91, 85; emd see Article 63. 

( 0 ) WhUehouse v. Fellowes (1861), 10 C. B. N. S. 765 ; 34 Digest 
727, 1087. 

U.T. 
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Built Coal 
Mtntng Co. r 
Osborne 


Art. 142.—Disability 

Where, at the time that the jight of action 
accrues, tfie person to whom it accrues is under 
a disability, that is to say is an infant, or of 
unsound mind, or a convict .subject to the opera¬ 
tion of the Forfeiture Act, 1870, in who.sc case 
no administrator has been appointed under tliat 
Act, the .statute does not begin to run until the 
ceasing of the disability or the death of that person, 
whichever event happens first (r). But-- 

(a) Whenever the statute once begins to run, 

the running of the time is not interruptecl 
by any subsequent disability, whether of 
the person to whom the right of action 
originally accrued or of any other person 
claiming through him ( 5 ): 

(b) On the death of the person under a dis¬ 

ability the statute begins to run from the 
date of his death, even though the person 

[p] Howell V. Young (1826), 5 B. & C. 269 ; 32 Digest 342, 250. 

{q) Bulli Coal Mining Co. v. Osborne, [1899] A. C. 351 ; 32 Ditrest 
524, 1798. 

(r) Limitation Act, 1939, as. 22, 31 (2). 

(s) Limitation Act, 1939, s. 22, proviso (a) : Bhodes v. Smethurst 
(1840), 6 M. & W. 351; 23 Digest 737, 7653 ; Lajond v. Ruddock (1863), 
13 C. B. 813, 819; 32 Digest 316, 9; cmd see Qamer v. Wingrove, 
[1906] 2 Ch. 233 ; 32 Digest 463, 1286. 


for the loss occasioned by reason of his negligent advice, 
but it was held that the cause of action arose when the 
msufficient securities wore accepted, not when their 
uisufficiency was discovered, and the action was therefore 
barred by the statute (p). 

(4) The defendant company for many years furtively took the 
plaintiffs’ coal by wilful and secret underground trespass. 
The defendants took no active steps to prevent detection 
of their act, but no laches could be imputed to the 
plainlififs in not discovering the wrongful working of 
their mine by the defendants. It was held that the 
plaintiffs were, on the winding up of tlie defendant com¬ 
pany entitled to recover the value of tlie coal taken by 
them from the plaintiffs’ mine, and that the Statute of 
Limitations did not apply (q). 
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in whom the right of action then vests Art. 142 
is himself under a disability (t): 

(c) In actions against Public Authorities the 
])rovision as to disability, when it consists 
of infancy or unsoundness of minrl, has 
ehect only if, at the time of the accrual 
of tlie right of action to him, the person 
under the disability was not in the custody 
of a parent and tlie onus is on the plaintiff 
to prove this (u). 

Explanation. -The law as to disability is now governed 
by the provisions of s. 22 of the Limitation Act, 1039, which 
are summarized in this Article. 

It w'ill be observed that the absence of the defendant beyond Ab-erno of 
the seas, which until the passing of that Act was reckoned as 
disability, is no longer so. 

Imprisonment of the plaintilf at one time ( onstituted Convict 
disability, but ceased to be so by virtue of the Mercantitle 
Law^ Amendment Act, IBob, s. 10. The Forfeiture Act of 
1870, how'ever, enacted by s. 8 that a convict, i.e. a person 
(onvicted of treason or felony and sentenced to death or 
penal servitude, should while undergoing his sentence i)e 
incapable of bringing legal proceedings, and those have to be, 
conducted by the administrator appointed under the Act 
There appears to have been no actual decision on the point 
whether such a convict was under a disabihty while serving 
his sentence and before an administrator was appointed, but 
there was fairly general opinion that he w’as, and the Act 
confirms that opinion. 

As regards actions against public authorities, before this Actions 
Act the fact that the party injured was an infant or of unsound 
mind did not constitute an excuse for failing to bring action 
within the prescribed period, which was then six months (n), 
and even now it is necessary to prove that the infant w’as not 
in the custody of a parent. 

Disability as defined in this article also applies to actions Kecovcry of 
for recovery of land, subject to this, that whatever the length 

(0 Limitation Act, 1939, s. 22, proviso (b). 

(u) Limitation Act, 1939, 8. 22, proviao (d). 

(a) Jacobi V. London County Councilt [1036] 1 K. B. 67 ; Digest Supp. 
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Art. 142 of time of the disability, action must be brought within thirty 

- years of the date on which the right of action accrued {b). 

Unbound S- 31 (3) it is provided that for the purposes of s. 22 a 

mind person shall be conclusively presumed to be of unsound mind— 

(a) while he is detained in pursuance of any enactment 

authorising the detention of persons of unsound mind 
or is receiving treatment as a voluntary patient under 
the Mental Treatment Act, 1930 ; and 

(b) while he is detained under any provision of the Mental 

Deficiency Acts, 1913 to 1938. 

This may affect a modification of the law as laid down in 
Harnett v. Fisher (c). There a doctor certified the plaintiff 
as of unsound mind in 1912, and the plaintiff was detained in 
an asylum. He regained his liberty in 1921 and then sued tlu^ 
doctor for neghgence in signing the certificate. The jury 
found the plaintiff sane in 1912 and the doc-tor guilty of 
negligence. It was held that the plaintiff’s claim was liarred, 
as the disability had to be an actual disability. It would 
appear, however, that these provisions in the Act of 1939 
have modified the law on this point. 

8 ECTION IL-LIMITATION OF ACTIONS 
AGAINST PUBLIC AUTHORITIES ((/). 

iVRT. 143.— Special Limitation in favour 
of Public Officers and Authorities 

No action lies against any person : 

(a) For any act done (c) in pursuance or execu¬ 

tion, or intended execution, of any Act 
of Parliament or of any public duty or 
authority, or 

(b) In respect of any neglect or default in the 

execution of any Act of Parliament, public 
duty or authority, 

unless it be commenced within one year after 

(6) Limitation Act, 1939, 8. 22, proviso (c). 

(c) [1927J A. C. 573 ; 32 Digest 343, 266. 

{(i) Limitation Act, 1939, h. 21. 

{e) 'I^ese words do not cover the case where an action is brought to 
determine the validity of a bye law made by a public authority: 
Baird, Ltd. v. Glasgow Corporation, [1934] S. C. 359 ; Digest Supp. 
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the act, neglect or default complained of, or Art. 143 
where' tlu' act, n(‘gl(‘ct oi* dedaiilt, is a cr)nliiHJoMs 
oiU‘, within one' yevir aftea* (h(‘ act, iiegl(‘ct oi 
default has ceased (/). 

Explanation. -The period one year runs from the act, Continuing 
ne^dect or default complained of: or in case of a continumji 
act, nei^lect or default, from the ceasin^^ thereof. These wonN 
are substituted by the Limitation Act, for the words which 
were used in s. I of the Public Authorities Protection Act, 

1893, in case of a continuance of injury or damage/’ and 

would seem to adopt the interpretaOon put liv the courts on 

the latter phrase, for it was hold to apjily not to cases where Ilarnjuiton v. 

damage inflicted once and for all continues unrepaired, but 

to cases where thei e was a new damage recurring day by day in 

respect of an act done, it may be once and for all at some prior 

time, or repeated, it may be from dav to day. For instance, 

where a local authority discharged sewage day ]>y day into a 

private lake, that w'as a “ continuance of injury or damage ” 

in respect of which an action Liy, although it might have begun 

more than six months before action brought (g) 

Similarly when a local authority laid a w'atcr main, but llmjiondaM 
failed to restore the road properly, with the result that 
there was a subsidence causing fractures in the gas pip»‘s -^>rpori 
belonging to a gas company, even though the fractures 
occurred more than six months after the completion of 
the w'ork, the local authority w'ere held liable, as they were 
guilty of a continuing breach of duty (h). But where a Freehom v. 
medical officer negligently failed to diagnose the plaint in s 
injury or to give him proper treatment, so that the plaintitl’ 
was permanently injured, but the plaintiff brought his 
action more than six months after he had ceased to be under 
the defendant’s care, it was held that the Act applied (i). 

(/) Limitation Act, 1939, h 21. 

(r;) Harrmgton {Earl of) v. Derby ('orporaiton, [1905] 1 Ch. 205, 

220 ; 38 Digest 127, 934. 

ill) Huyion Gas Co. v. Liverpool Corporalion, [1920] 1 K. B. 140; 

38 Digest 129, 949. Contrast Rawhn.^ v. Gillnujham ('orporaiton (1932), 

140 L. T. 480 ; Digest Supp. 

(i) Freehom v. Leeining, [1920] I K. B. 160; 38 Digest 130, 955 ; 
and cf. Copper Export Associalion Incorporated v. Mersey Docks and 
Harbour Board (1932), 147 L. T. 320 ; Digest Supp., where the damage 
claimed was consequential on on act of negligence committo<l inor<^ 
than six months before action brought, though the extent of the 
damage could not be a.scortaineKl until later. 
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Art. 143 (1) The Act applies to servants of the Crown (k), and of 

- public bodies (/) and persons acting under their direct mandate, 

Points to but not to an independent contractor doing work under a 
observe contract with a public authority for his own profit (?n). 

(2) The Act applies to any action for which a longer period 
of limitation is prescribed by any other enactment when 
brought against a public authority (w). 

(3) The limitation of time for bringing an action laid 
down by this Act has no appHcation to the Workmen's 
Compensation Act, 1925 (o), 

(4) As regards the conflict between this Act and Lord 
Campbell’s Act (p), the position according to the latest 
authorities in England is this: If the deceased died within 
a year of the neglect or default which caused his death, 
his dependants have twelve months from the date of his 
death within which to bring the action, and it will not be 
barred by reason of its being brought more than a year 
after the act or default complained of (//). If, however, the 
deceased died more than a year after the act or default, 
as his claim would have been barred if he had issued the writ 
on that day, the claim by his dependants under Lord Camp¬ 
bell’s Act is also barred (r). 

In Ireland a different view appears to be taken, and accord¬ 
ing to the Irish authorities the claim under Lord Campbell’s 
Act must be made within a year of the act or default (s), 
and at one time this view was taken in England (f). 

(Jt) The Danube II, [1921] P. 183; 38 Digest 103, 741. 

{/) Nelson v. (Jookson, [1940] 1 K. B. 100; [1939] 4 All K. K. 30; 
Digest Supp. 

(in) Tilling {T.), Ltd. v. Ihck, Kerr <jh (Jo., [1905] 1 K. B. 562 ; 38 
Digest 103, 737. 

(n) Limitation Act, 1939, s. 32, proviso. 

(o) 11 Halsbury’s Statutes 513. See Fry v. (lieltenham Corporation 
(1911), 81 L. J. K. B. 41 ; 38 Digest 123, 910 ; Tuckwood v. Rotherham 
Corporation, [1921] 1 K, B. 626 ; 38 Digest 123, 911. 

(p) 12 Halsbury’s Statutes 336. 

iq) Venn v. Tedesco, [1926] 2 K. B. 227; 30 Digest 193, CM, 
following the decision of the Privy Council in British Fkclric Rail. 
Co. V. Gentile, [1914] A. C. 1034 ; 36 Digest 129, 8570. 

(r) Williams v. Mersey Docks and Harbour Board, [1906] 1 K. B. 
804 , 36 Digest 131, 870. 

(s) Gawley v. Belfast Corporation, [1908] 2 1. li. 34 ; 38 Digest 103, 
739 i ; Appelbe v. West Cork Board of Health, [1929] I, R. 107 ; Digest 
Supp. 

(0 Ma/rkey v. Tolworth Hospital District Board, [1900] 2 Q. B. 
454; 36 Digest 131, 869. The Privy Council in British Electric 
Rail. Co. V. Gentile, supra, refused to follow this cose. 
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(5) The protection of the Act is only given to public bodies, Art, 143 

such as, for instance, county or district councils or parha- - 

mentary commissioners, who are directed to perform public 
duties, the cost of which is to be defrayed out of rates or other 
pubhc funds, and not companies, such as railway companies, 
who are empowered for their own purposes and with a view 
to profit to undertake work of the same description even 
though the Legislature may impose duties on them, such as 
the duty of keeping the road on and approaches to bridges 
over their line in repair (w). The pubhc body is under a legal 
obligation to proceed with the undertaking, but its members 
act gratuitously and are neither entitled to make a profit 
nor are responsible for loss. And even in the case of a public 
body that protection is not available m matters which it Ls 
given permission, leave or licence to do (a), but only in matb*rs 
which an Act of Parhament creates a duty, or there exists 
a public duty, to carry out (/>); and the act must be done in 
intended, not merely pretended, execution of the statutory 
or pubhc duty, otherwise the Act provides no defence , and 
the default or omission must not be the result of motives 
other than the desire and intention to perform the duty (c). 

The Act has been held not to apply to ordinary contracts 
with a public authority (d), or to a duty to prosecute for an 
offence (e). On the other hand, when the visiting committee 
of an asylum, who are under the statutory duty to appoint 

{u) Swuifi Southern Hail. Co., [19391 I K. l^. 77, [1938] 3 All 
M . U 703 , Digt>8t Supp. 

(a) liradjord CorponUion v. Myers, [1910| 1 A. (J. 242 ; 38 Digeat 
110, 7S4. 

{b) See CUiyton v. Pontypruid U. D. [19i8J 1 K. B. 219, 38 
Digest 108, 777 ; Edwards v. Metropolitan Board, [1922] 1 K. B. 

291 ; 38 Digest 111, 795, distinguishing Bradford Corporation v. Myers, 
supra , Betts v. Metropolitan Police District Bectiver, [1932] 2 K. B 
595 ; Digeat Supp. ; B. dh U . Paul, Ltd. v. li’/ira/ ( ommisston (1936), 

152 L. T. 352, at pp. 356, 358 ; atlinned on this point, 155 L. T. 305. 

Digest Supp.; Creenwood v. Atherton, [1939) 1 K. B. 388; [1938] 4 
Ali E. U. 686 ; Digest Supp. (iiuiiuigers of a non-i^rovided sehool) ; 

Orijjith'i V. Smith, [19411 1 All E H 66 (the same) 

(c) Scammll, Ltd. v. Hurley, [1929] 1 K. B. 419, at pp. 427-428 ; 

Digest Supp. ; Molloy v, Gallagher, [1933] I. R. 1 (conspiracy to 
injure). 

(d) SLarptnyton v. Fulham (/imrdnnw, [1904] 2 Ch. 449; 38 Digest 
109, 783. As to mandamus proceedings, see R. v. Pori of London 
Authority, [1919] 1 K. B. 170 ; 38 Digest 121, 885 ; and as to certiorari, 

R. V. London ('ouniy Council (1929), 141 L. T. 590 ; Digest Supp. 

(e) Martin v. London County Council (1929), 141 L. T. 120 ; Digest 
Supp. 
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a medical officer and have power to remove him, were sued for 
wrongful dismissal i>y a medical officer whom he had appointed 
and subsequently removed, it was held that the Act applied (/). 

(1) A iiuiniciiial oorporalion was autlwu’UiMl by Act of Parlia¬ 

ment to carry the undertaking of a gns company and were 
bound to supply gas to the inliabitants of the district. 
They were also empowered, but not obligeil, to soil coke, 
and sold some to the plaintiff. While delivering the coke, 
their servant negligently tipjied tlie coke through the 
window^ of the plaintiff’s shop. It was held that the Act 
did not apply to an action lirought for damages for this 
negligence. The coke was delivered m pui*suance of a 
voiimtarj^ contract made with the plaintiff, and not in 
execution of any public duty (f/) 

(2) The managers of a non-providod school, as a condition of 

the school being maintained and kept efficient by the 
local education authority, have to keep the school build¬ 
ings m repair out of funds provided by them. Through 
the headmaster, the managers of a non-provided school 
issued an invitation to the parents of pupils at the school 
to an exhibition of w’ork by the scholars held in one of 
the school buildings. Owing to want of repair, the floor 
collap.sed. The plaintiff, one of the invitees, brought an 
action against the managers, but after the lapse of six 
months. It was held first that the managers were a 
public authority, and, secondly, though they w'ere not 
bound to give an exhibition of school w'ork, in doing so 
and issuing the in\'itations, they were doing something 
reasonably incidental to their duties as st>atutory man¬ 
agers of the school, and the action was therefore barred {h), 

(3) A municipal corporation acquired and worked tramways 

under their statutory powders. An action for damages for 
injuries sustained by a passenger on one of their tram- 
cars in conseijuence of the negligence of their servants 
must be begun within one year of the negligence com¬ 
plained of (z). 

if) McManus v. Bowes, [1938] 1 K. B. 98 ; |1937| 3 All E. R. 227 ; 
Digest Supp. 

(g) Bradford Corporation v. Myers, [1916] 1 A. C. 242, 38 Digest 
110, 784. 

(/i) Griffiths V. Smith, [1941] A. C. 170 ; [1941] 1 All E K. 66. This 
case should be carefully studied as it reviews the authorities on the 
question what constitutes a public authority, and what acts of a public 
authority are within the protection of the Act. The Act, however, does 
not apply to the Governors of an endowed secondary school Woodward 
V. Hastings Corporation, [ 1945] K B 174, [1944] 2 All K. K. 565. 

(i) Lyles V. Southend Corporation, [1905) 2 K. B. 1 ; 38 Digest 102, 
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THE LAW REFORM (CONTRIBUTORY 
NEGLIGENCE) ACT, 1944 

1 . —(1) Where any person suffers damage as tlie 
result i)artly of his own fault and partly of the 
fault of any other person or ])('rsons, a (daitn in 
respect of that damage shall not be defeated by 
reason of the fault of the person suffering the 
damage, but the damages recoverable in respect 
thereof shall be reduced to such extent as the court 
thinks just and equitable having regard to the 
claimant’s share in the responsibility for the 
damage: 

Ih'ovided that— 

(<i) this s\d)seetion shall );ot o])erate to defeat 
any dehuua' arising under a con¬ 
tract (a) ; 

(/>) where any contract {h) or enactment (r) 
prov'iding for the limitation of lial)ility 
is applieal)l(‘ to tin' claim, the amoiint 
of damages recoverable by the claimant 
by virtiH' of this subsection shall not 
exce(‘d the maximum limit so applic¬ 
able. 

(2) Where damages are recoverable by an\ 
person by virtue of the fon'going stibseetion sub¬ 
ject to such redu-dion as is therein mentioned, 
the court shall tind and record the total damages 
which would have been reeov'erable if the claimant 
had not been at faidt (</). 


(а) Soe art. 11. 

(б) For example, where a paam'nger ban brought a cheap excurmou 
ticket which ih issuetl subjoc't to the condition that the liability of the 
railway company for damages m the event of his l)eing injuretl by 
their negligence shouM be limitod to £100. 

(c) E.g.f art. 22 (1) of the Convention contaim^l in the Schedule to 
the Carriage by Air Aid, 1932. See art. 83. 

(cl) But see suh-s. (0). 
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(3) Soctioii six of the Law Reform (Married 
Women and Tortfeasors) Act, l!)35 (whieh relates 
to proceeditigs against, and eontribntion b(dw('en, 
joint and several tortfeasors), shall apply in any 
case where two or more persons are liable or wonld, 
if they had all been sned, be liable by virtue of 
subsection (1) of this section in respect of the 
damage suffered by any person (e). 

(4) Where any person dies as the result partly 
of his own fault and partly of the fault of any 
other person or persons, and accordingly if an 
action were brought for the benefit of the estate 
under the Law Reform (Miscellaneous Ih'ovisions) 
Act, 1934, the damages recoverable would be 
reduced under subsection (1) of this section, any 
damages recoverable in an action brought for tin* 
benefit of the dependants of that person under 
the Fatal Accidents Acts, 1840 to 1908, shall Ix' 
reduced to a proportionate extent {/). 

(5) Where, in any case to which subse(!tion (1) 
of this section applies, one of the persons at fault, 
avoids liability to any other sucih ])erson or his 
personal representative by pleading tlu^ Limita¬ 
tion Act, 1939, or any other enactment limiting 
the time within which })rocecdings may be taken, 
he shall not be entitled to recover any damages 
or contributions from that other person or repri'- 
sentative by virtue of the said subsection. 

(6) Where any case to which .subsection (1) of 
this section aj)plics is tried with a jury, tin; jury 

(p) That H to Hay, jf a tortfeasor has had to pay damages to a plaintiff 
guilty of contributory negligence as provided by subsection (i), he can 
recover contribution from other tortfeasors responsible for the same 
damage, whether as joint tortfeasor or otherwise. See art. 17. 

(/) That IS to say, if it bo proverl by the defendant in an luition 
brought against him under the Fatal Accidents Acts (as to which see 
art. 83) that the deceased was, say, equally to blame for the accident 
which caused his death, he will not escape liability entirely, but will 
have to pay damages to the dependants, but they will only be half 
of the damages which he would have had to pay if the accident hod 
})een due solely to his negligence 
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siiall (lotcrniiiu! tlie total damages which would 
hav(' hei'it recoveraljle if the claimant liad not 
heen at fault and tin' ('xlent to which those 
damages are to he reduced (f/). 

(7) Article 21 of the ('onv('ntion contained in 
the h'irst Schedule to the ('arriage by Air Act, 
1!)32 (which empowers a court to (“xonerate 
wholly or j)artly a carrier who proves that the 
damage was caused by or contributed to by the 
negligence of the injun'd ])erson), shall have effect 
subject to th(' provisions of this se( tioTi [h). 

2. (1) \Vh(‘rc, witliin the time limited for the 

taking of procecslings uiuh'r the Workmen's Com- 
])ensation A(!ts, 1925 to 1943 (/), an action is 
brought to recover damages independently of the 
said Acts in respect of an injery or disease giving 
rise to a claim for comjKiisation under the said 
Acts, and it is determined in that action that— 

(</} damages are recoverable independently of 
the said Acts subject to such reduction 
as is mentioned in subsection (1) of the 
foregoing section of this Act; and 
(5) the employer would have been liable to pay 
compensation under the Workmen's 
Compensation Acts, 1925 to 1943; 

subsection (2) of section twenty-nine of the W'ork- 
men's Compensation Act, 1925 (which enables the 
court, on the dismissal of an action to recover 
damag(‘s independently of the said Acts, to assess 
and award compensation under the said Acts) shall 
ai)ply .in all respects as if the action had been dis¬ 
missed, and, if the claimant chooses to have com¬ 
pensation ass(‘ssed and awarded in accordance 

({/) By the inst^rtion of thia provi.sion tlio legislature luia avoided 
the awKwurd poaition whu'h has arisen under a, 0 ('2) of the Law Reform 
(Married Women and Tortfeasors) Act, IDHa, wlien the case is tried 
hy a jury. Sm art. 17. 

(A) See art. HM. 

(i) Heie nrtA. J29and 140 
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with the said subsection (2), no damages sh<all h(' 
recoverable in the said action. 

This sub.seetion shall apply, with the necessary 
adaptations, in any ease when' eoni{)ensation is 
recoverable under a scheme certified or made 
under the Workmen’s Compensation Acts, 192") 
to 1943, or under the Workmen’s Compe'n.sation 
and Benefit (Byssinosis) Act, 1940, if the schejue 
applies section twenty-nine of the W'orkmen’s 
Compensation Act, 192.'), or contains any pro¬ 
vision similar to that .Section. 

(2) Where a workman or his personal re])resen- 
tative or dependant has recovered compensation 
under the Workmen’s Compensation x\ets, 192.") 
to 1943, or under any scheme certified umh'r the 
Workmen’s Compensation Act, 192.5, in respc'ct 
of an injury caused under circumstances which 
would give a right to recover reduced damages in 
respect thereof by virtue of section one of this 
Act from some person other than the emidoyer 
(hereinafter referred to as “the third party’’), 
any right conferred by .section thirty of the Work¬ 
men’s Compensation Act, 1925, on the penson by 
whom the compensation was paid, or on any 
person called on to pay an indemnity under 
section six of that Act, to be indemnified by the 
third party shall be limited to a right to be in¬ 
demnified in respect of such part only of the sum 
paid or payable by the said person as bears to 
the total sum so paid or payable the same pro¬ 
portion as the said reduced damages bear to the 
total damages which would have been recoverable 
if the workman had not been at fault. 

3.—(1) This Act shall not apply to any claim 
to which section one of the Maritime Conventions 
Act, 1911, applies and that Act shall have effect 
as if this Act had not passed. 

(2) This Act shall not apply to any case where 
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the acts or oinisHioiis giving rise to the claim 
occurred before the passing of this Act {k). 

4. The following expressions have the meanings 
hereby respectively assigned to them, that is to 
say— 

“ court ” means, in relation to any claim, the 
court or arbitrator by or before whom 
the claim falls to be determined ; 

“ damageincludes loss of lif(' and [)ersonal 
injm-y ; 

“ dependant ” rm-ans any person for whose 
benefit an action could be brought under 
the Fatal Accidents Acts, 1846 to 1908 ; 

" ('m|)loyer ” and “ workman ” have the same 
meaning as in the W orkmen’s Compen¬ 
sation Act, 1926, as amended by any 
subsecpient enactment; 

“ fault ” means negligence, broach of statu¬ 
tory dut}' or other act or omission which 
gives rise to a liability in tort or would, 
apart from this Act, give rise to the 
defence of contributory negligence ; 

7. This Act may be cited as the Law Reform 
(Contributory Negligence) Act, 1946, 

Explanation. —The common law, which is not 
yet wholly inojK'rativc (/), relating to contributory 
negligence, is dealt with in Article 76, and it will 
be observed that the Act does not in any way 
affect the law relating to negligence generally, the 
cases in which the defenee of contributory negli¬ 
gence can be raised, the meaning of negligence as 
used in that glirase, or the onus of proof. What 
it does do in substance is to make applicable to 
cases at common law the practice in Admiralty, 


{k) Le.y Juno Irtth, 1045, on which day the Act received the Royal 
Agwint. 

(/) See 8. 3 (2) of the Act. 
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namely to apportion the blame as far as possible 
between the parties, and assess the damages 
accordingly. Under the Act, therefore, where, 
for instance, there is a collision between two motor 
cars and both parties are found to be etpially to 
blame, instead of neither recovering anything, 
each will be entitled to recover half the damagt's 
which he has sustained from the other: or wlu're 
a pedestrian is injured by a motor car and the 
motor car has suffered no damage, even if the 
pedestrian is found to be equally to blame with 
the driver of the car, he will recover half the 
damages awarded to him. It is conceived, though 
this point will require judicial determination, that 
it will no longer be necessary to enter into lengthy 
inquiries as to who had the last opportunity of 
avoiding the accident, for the Act expressly pi’o- 
vides that the damages shall be reduced where 
the damage is partly the result of the plaintiff’s 
owTi fault and the.se words are quite general and 
no reference is made in the Act to any ([uestion 
of the last opportunity, and cases where there' is 
a substantial interval ef time between the initial 
act and the act which was the proximate or 
decisive cause of the damage, as in Butterfield v. 
Forreder and Davies v. Mann (m), can be left to 
the good sense of the tribunal dealing with the 
case when assessing the damages. In short, it 
will no longer be the case of all or nothing either 
from the plaintiff’s or defendant’s point of view: 
the plaintiff will be entitled to recover something, 
so long as he was not solely to^blame, whereas 
when the plaintiff is in part to blame, the defen¬ 
dant will not have to pay the whole of the damage 
sustained by the plaintiff, however negligent the 
plaintiff may have been, just because the jury 
may find in a very difficult case that the defendant 


(m) See art. 76, where the facts of these cases are set out. 
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had the; hint opportunity of avoiding the accident. 

TJie remaining provi.sions of the Act are largely 
consequential on this fundamental and, it is hoped, 
beneficial modification of the common law, and 
scarcely require comment. 'I’hc ])rovisioTis of s. 1 
(5), however, should be noted. A <!ase of tin; kind 
contemplated might occur where a lo<-al authority 
which owns and manages the tramway system is 
involved in a collision between om* of its trams 
and a privately owmal vehicle. If after the 
expiration of twelve months no action had been 
taken against the authority and it thmi brought 
an action itself, though it would be able to answer 
any counterelaim with the plea of the Limitation 
Act, 1939, s. 21 (h), it will not, if it be found that 
its servants were guilty of negligence, be able to 
recover under the Act. Its position will still be 
as it was at common law. A similar ease might 
arise under the Law Reform Act. 1934, where 
proceedings ari' brought on behalf of the estate of 
the deceased who had been killed in a motor ear 
accident for which he was in part to blame, but 
no action had been brought against his estate 
within the time limited by s. 1 (3) (b) of that 
Act, or the accident took place more than six 
months before his death and proceedings had not 
been instituted against him in his life-time (o). 

As regards the proviso to sub-s. (1), it would be 
obviousTv absurd if a plaintiff partly in faidt were 
to be in a better position than one who was wholly 
blameless, and the oidy doubt is whether the 
proviso was necessary. 

The provisions of s. 2 (1) appear to have been 
inserted in favour of a workman who, besides 
being entitled to compensation under the Work¬ 
men’s Compensation Acts, has also a remedy by 


(n) See tirt. 143. 

(o) See arts. 18 aiul 140. 
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action (p), and having brought such an action 
recovers only small damages owing to his having 
been found guilty of contributory negligence. It 
would seem that the subsection will enable him 
to elect whether he will accept those reduced 
damages, in which case he will presumably not 
be entitled to recover compensation under the 
Workmen’s Compensation Acts, or accept the 
compensation under those Acts, when the action 
will stand dismis.sed. Pre.sumably the section 
will apply if the workman was killed and the action 
was brought under Lord Campbell’s Act. I’lie 
opening words of the section, however, must be 
borne in mind, for it would seem that if the action 
at law were commenced after the time thereliy 
limited (q), the section will not apjdy and pre¬ 
sumably the workman will have to be content 
with the small damages that he may recover 
therein. It is to be hoped that complications will 
not ari.se under this .section if the workman 
happens to be an infant. 

As regards .sub-s. (2) of s. 2, the student is 
referred to works on the Workman’s Compensation 
Acts, for it scarcely falls within the scope of an 
elementary treatise on the Law of Torts. 


(y>) 8eo art 129. 

iq) See arts. 129 and 1 iO 
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of action hy diaitli, 4H. 

public nuisiuH «s 117, IIIG. 

AI^KOU), 

liability for torts (‘ominittfMi, ‘i2 

AHSOI.UTE PRIVILKGK, 

AliSOIAJTK iiKiirr, 

infringoiii. nt nf, witlumt (lainago, countitutt*^ a tort, 3, 6. 
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caj)abl(' of two explanations, 13 1 
cvidciKo of nogligcnc<‘, wIicm, 11)3 
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entry upon land of another, 76. 
touching of another, oD-tiO 

ACr OF 001), 

dainagt' l)v flood atti ibiitabh^ to, 22')-1, 
definition of, 21S, note (6). 

('xcuHea what would otlierwise actional4e, 163, 2lx, 220-1. 
\rv OF STA'rF, 

no action tan l)e brought for tlainage resvUting from, 19-2'’ 
what IS, 11). 

ACT OF THIRD FAR'I'V, 

where damage partly cauRe<l b\, 157, 158, 369-72. 

.10770 J^KRSOXALIS MOIUTTR CIW PKRSOSA, IS-9. 

exception to rule at common law, 48. 

by statute, 49-50, 

ADOPTION, 312. 

ADULPFRY, 

not a tort, IS 

ADVFRTISEMENTS, 

criticism of, 25S. 

ADVICE, 

oonfulential, a privileged communication, 268. 
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AGENTS 

cannot shelter themselves behind their principals, 321. 
fraud of, liability for, 315. 

general liability of principal for torts of, 321 ct neq. 

act must be within scope of employment, 325, 320 (t sc(f. 
where agent expressly employed to commit tort, 321-2. 

no liability in general for collateral negligence of agent, 
335, 339. 

unless he is a servant, 325 ct seq. 
who is a servant, 325, 328. 
wilful acts of servants, 329. 
arrests by, 330. 
assaults by, 331. 
disobedience of orders by, 332. 
ratification of torts of, 322 
servants, unauthorised delegation liy, 332 

Arid 6€c Master and Servant. 

AOGKAVATION. See Damages. 

AIR, 

when action lies for obstruction of, 115, 147. 
invasion of superincumbent, 75 

aircraft, by, 75, 76. 

A)id see Light and Air. 

ALIEN ENEMY 

cannot <v|)pl\ tm will <>t liaht ((,'> 61. 

sue, 33, 35. 
who 18 , 35. 

See Foreigner. 

AMBASSADORS 

not liable for torts, 35. 

but ma}^ waive privilege, 36 

ANIMALS. 

damage by, 225 rt seq. 

common employment, and, .351 
dog “ accustomed to bite mankind,” 228, 
biting and worryng cattle, et<* , 229 
domestic animals, includes laniels, 227. 

trespass by, 75, 231. 
highway, stravmg from, 232. 

on, 232. 

if dangerous, kept with knowledge, kept at fieril, 225, 226, 
228. 

m suing for damages caused by dangerous, sctrnlcr must bo 
pro veil, 228. 

liability of persons keeping elephants, bears, and monkeys, 

226, 226. 

wild and vicious, 225, 226. 

persons keeping dog or other domestic, no liability of, 226, 227. 
servant’s knowledge that dog is dangerous, 228. 
trespasser bitten by horse, occupier of lanil not liable, 231. 
injuries done to, 95. 

AVc also Ferocious Animals. 
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APOLOGY, 

in actions of dofaination, 27.V4. 

ARBITRATOR, 

immunity of, 21. 

ARREST, 

by judicial authority, 05. 

for inisdcinoaiiour, 71. 

warrant, in obodienco to, 23, 65, 67. 

invalid, by constables, 67 
without, for felony by, constables, 68. 

magistrates, 66. 
private jx^rsons, (>8. 
misdemeanour, 71 
preservation of the 70 

AiriTFICIAL WATERCOURSE. Watkrcourse. 

ASSAULT AND BATTERY, 

dainagCft, aggravation and mitigation, 383 -5. 
definition of assault, 57. 

ability to do harm neceasarv', 58. 
attempt necessary, 57. 
committe<l in sport, not actionable, .78. 
menacing, 57. 
ilotinition of batUirj', 58. 

battery volunU\rily suffered, not ludionable. 50 
committed in more ret-aiiation, not justifiabl(\ 63. 
defence of pro[K>rty, 63. 

injuries intlicto<i through defective tramway, 60. 
in Older to arrest night offender, felon, malicious tr'^spiksser, 
or vagrant, 68 , 71. 

expel di.sturl^er of congregation, justifiable, 71. 
stop breach of the peace, 70. 
by naval or military officers, 6.5. 
justification for, 62. 

may be occasione^l by anything wrongly and wilfully or 
negligently set in motion by defendant, 59. 
mayhem, 58, 

of pupil or child for sake of correction, 64. 
solf-defenco, justifiable, 62, 63. 
in exercise of authority under Lunac’y Acts, 62. 
on pi'i'son having ticket for theatm, 61 

refusing to leave after being requested to, 63. 
proceedings before justices release civil procee<lings, 72. 
responsibility of master for, by servant, 331-2. 


B 

BAILEE, 

common carriers, meaning of. 163. 
eonvorsion by, terminates the bailment, 105. 

limitation of action, 398-9. 
duty of. 102-.3, 184 
rights of against a wrongdoer, 98-9. 

Sec aUo Trespass. 
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BAILOR, 

duty of to bailee, 178-9. 

wrong(ioer, rights of against, 99, 101, 1U.'> 

BANKRUl'TCY, 

effect of, on the right to sue or the liability to be sued tor tort, 
50 €t seq. 

insurers, right of action against, on bankruptcy of assured, 52. 
maliciously instituting proceedings for, 289. 

BATTERY. See Assault and Battery. 

BLACK-OUT, 

dangerous things lawfully ciecteil in high\\<i\', 21 
duty of ]x>destrians to drivers of vehicles, ir>7. 

BODILY INJURIES. Nrr Assault; Damvgios. 

caused by false imprisonment. Sre Imphisonmknt. 
negligence. See Neulioenue. 
nuisances. Sec Nuisance. 


BOOKS, 

libels contained in, 255 et kcq. 

BREACH OF DUTY. Nrr. Animals; Fire ; Fl ^ t<her v. ISjlmul .-, 
Rule m; Statutory Duties. 

BRICK-BURNING 

may be an actionable nuhsanco, 12.S. 


c 


CABDRIVKR, 

who liable for negligence of, 328 


CAMEL, 

a domestic animal, 227, 


CAMPBELL’S (LORD) A(T’, 210 ./a.7 

action can only bo maintained in < as<*H w here flei eased lumsf'lf 
could have sued had he lived, 212. 
action not maintainable when deceased k'ccimmI compensation 
before death, 212. 

effect of deceased having insured his life, 214. 
foreigner, right to sue under, 215 

gives right of action to dependants of fiersons killed thiough 
another’s default, 210 et seq. 
insurance, and assi'ssrnent of damagi' un<ler, 214. 
jury must apportion damages, 211. 

Limitation Act, 1939, conflict with, 40(i. 
limitation of action under, 393 

master cannot bring ac-tion for damages which cause the immediate 
death of his servant, 211. 

plaintiff must have suffered some f>ecuniary loss attributable to 
the relationship, 213. 

unborn children, claim under for injuiy, 35. 
when damages must be proved, 213-14. 
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CAMPBKLI.’S (LORD) ACT-con^/ 

when action maintainable, 212 ei seq. 

for wliose benefit maintainable, 21:L 

not an action for the benefit of the estate of the deceased, 215. 
when as8(}s<mng danuigeH insurance not to 1x3 taken into »i< count, 
214. 

what may be, 21 1-5. 

w'ho may sue, 210. 

in case executor docs not, 210. 

CANDIDATK 

for olTice, eliaraeter of, privileged communication, 26S 

CA KL, 

duty to take, loo-O. 
standard of, I of) seq. 

CAliHrAfiK HV AIK A(T, 19:;2. 

lumtatinn of .u tion under, 204. 

prc^cc'edmgs for cli ath of puHsengei under, iLi-O. 

CAO’TLK OK hHi:Kl>. O'kkspvss 

when mjui\ done to. liv dog, -c r neca! ncjt b<‘ shown, 22.”», 
220 

meaning of cattle ” for this purpose, 225, note (^) 

(’AUSL OK ACTION, 

cOTc'ct on, of bankiuptc-y, 50. 

of dc atli of ]»arty wronged, 47, 40. 

\vrongdcx*r, 47, 40-50. 

(irAHACTKdC 

evidc'nc'o of daughter’s loose character in mitigation of dairiages in 
seduction, 291 

plaintitT’s bad or irritating chaiactcT or conduct in 
mitigation of damages in defamation, 3'<4 
of sc'rvarit, when a privilc‘ged < omnumic at ion, 2<)H-0. 

CH.MTK.LS, 

tiespabrt to, and c’onversion of, 02 <f sec/. 

Nf r 'fill S I*\S'^, 7V> c/eoc/s , WincSOll I ('«IN \ FRs lo N' 

(langcM’oiis, 177. 

rniLDHKN, 

coiitnbutorv neghgt'uee of, 101. 
duty to, 108 0 

of d(‘ec''ascsl parcait, action by. Set' t'\Mi‘BrTi/s (Loro) .\rT 
adopted, 21.‘1. 
illegitimate'. 21.4. 

})h>sn'al coiic'ction of, til 
torts of, 30. 

when damage partly caused by, 370. 
t rc‘spa‘>‘'C'm, 171 
unborn, injuries to, 34. 

c laim undc'r Camplx'ir-; (I^nrd) .\c't, 35. 

Sec also Inf \NTs. 

CHURKH hklls, 

injunction to re.strain ringing of, 390. 

KLKRKYMAN, 

imputing unehaatity to a beneficerl, is actionable per 248 
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COERCION 

by illegal means, 295, 299-300. 

COMBINATION. See Conspiracy. 

COMMON CARRIER, 

as bailee, 162-3. 

COMMON EMPLOYMENT, 

absolute statutory duty ’ua.stoi, 316. 351 
basis of lule of, 344-6. 
dangerous anm.nls, injury by, 3‘>1. 
delegation of duties by master, 347. 
history of doctrine of, 343-4, 346. 
infant, dt'fence good against, 345. 
meaning of, 343 ct seq. 
must be common master, 344. 348, 31!) 
need not be same grade ot employment, 314. 
negligence of master, what amounts to, 3 15, 317, 350 
volenti non Jit injiina, and, 352 
See Mvster and Servant 

rOMPANY, 

(aiem> , 35 

See (iho CORPOHVTrON 

COMPENSATION. See Workmen’s Compensation. 
CONCEALMENT, 

when fraudulent. See Fraitdulent Concealment. 

CONDUCT, 

evidence of plaintiff’s, in mitigation or aggravation of damages. 
383 et 8cq. 

CONSEQUENTIAL DAMAOES. SVc Damaoks, (1). 

CONSPIRACY, 301 d seq, 

aition of, malice material, 15. 

acts done in pursuance of may be actionable if done with intent to 
injure, .’JOI, ,303. 

unless done in furtherance of a trade dispuU\ .301, .303. 
curnbiiiation for lawful purpose not tortlous, even tbougli otluus 
injured, 302. 

])iedominant puijio-^e of, ncaessitv to a.-.iiMtain, !103 

CONSTABLE 

cannot, in general, arrest without a warrant, 71. 
definition of, 69. 
imprisonment by, 67. 

sjiecial protection of, in executing warrants of justices without 
jurisdiction, 67. 

See also Arrest. 

CONSULAR COURTS, 

immunity of, 21, 262. 

CONTINUING TORTS, H seq, 

commencement of period of limitation in, .398. 
damages in cases of, 380. 

recoverable down to date of assessment, 380. 
not for prospective continuance, 380. 
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CONTINUING TORTS— 

fresh action may be brought for, until they are stopped, 380 tl 8tq. 
injunction to restrain, 386. 

Limitation, Statutes of, an<l, 398, 405, 

CONTRACT, 

breach of, 

privity necessary to sue for, 9, 11. 
same act may bo both and a tort, 9, 10, 11 
stiangrr caniu^t icly on, 12. 
tort and, distinction between, 9, note {q). 
relation between, 9 it xrq. 

CONTRACTOR, 

principal when liable for acts of, .334 ‘it'q. 

not liable for collateral negbgrnce of, 335, ’’..O, 

t ONTKJHUTION, 

right to, between tort feasors, 43, 4.') 

(bird party no light to, from husliand, in r. ^|>e( t of injuiy to wife 
rcHultiiig from combined ncglig«*rKe, 46 

CONTRIBUTORY NKOLICKNCK, l86-9i. 
children, of, 191. 
definition of, 186. 

oxplaine<l, 186-7. 

‘ identification ” doctrine oiy explcnled, 190. 

“ lost opportunity ” in case's of, 188 

l.,aw Rcfoim (Conti ibutoiy Xegligmu e) .\(i, 194.5, 4(6b 416 
of pi'di'htiiaii on pede‘'tiian < ro''‘'ing, 205 

uncontrolled < ro'->'ini:, 160 
onus of proving, 192 
[ilaintitl's servant, of, 190. 

statutorv duty i.s a dcfeiu'C to biea»’li of a, 20.5, 

I'olriili non Jit injuna, distinction betv^een, and, 190 

CONVKRSION. See Wronofol Connkrsiov 

convictt:d felon or TRArrou, 

cannot sue for a tort, 33, 103, 

(OHPORATION 

ilefamation of, 244, 245, 

<H(‘leHiastical and idei'inosynary, of limitation of actions, 89 

IS generally liable for torts of it« servants, 36, 38-9. 330-1. 
incliniing torts involving iiiala e, 39, 281, 331 

(’OUNSKL, 

opinion of, no excuse for malicious prose< ution, 280. 
statements of, in court, absolutely privilegctl, 262. 

(OliRT, 

whether includes jury in Law’ Reform .\ct, 193 5, 4,5 

(REDIT, 

false statements as to, 315, 324. 

CRIME, 

not every, is a tort, 5-6. 
when a misdemeanour, 29. 

both a tort and a felony, 29-30, 210 
an offence punishable summarily, 72. 

CRITICISM. See Defamation, fair comment. 
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CROWN, 

limitation of action in case of, 89. 

servants of, cannot be sued in their official capacity but only as 
individuals, 36. 

not liable for torts of subordinates, 333. 
wlien sued in tort, 

cannot plead authority of the Crown, 19, 24. 
unless the act be an act of state, 19. 

Tubhc Authorities Protection Act, 1893, applies to, 
406. 

D 

DAMAGE 

continuing, under Public Authorities Protection Act, 1893, 40.‘>. 
particulars. Nee Nuisanok (1) 
remoteness of, 363 et se^. 
special, 364. 

when necessary, 6 it seq. 

without wron^ul act, not actionable, 5 ct ser/. 

DAMAGE BY ANIMALS. See Animals. 

DAMAGE FEASANT, 83-4. 

DAMAGES 

for adultery, 48 

m lieu of injunction, 387, 389. 

measure of, in actions of tort, 372 et seq. 

(1) For injHfiPS to perfion and repxUai lon^ 372 et neq, 
aggravation and mitigation of, 383 vt seq. 

for defamation, 384. 
seduction, 293 

consequential damages, 363, 369. 

injury to trade by defamation, 379 
loss of business, 27.*). 
mental shock, 366. 
excessive, 373, 374. 
for assault, 374, 383. 

false imprisonment, 37 1. 
seduction, 289, 293 

insurance not to be taken into ac< ount, 383. 
mistake or ill-feeling of jury, 373-4. 
prospective damages may lie given, 377 >'( siq 
too small, 373. 

und(*r Emxiloyers’ Liability Act, 354 et seij. 

Law Reform (Miscellaneous Provisions) Act, 1934,383-5. 

(2) For injuries to property, 375 et seq, 

compensatory in character, 375, 

collisions at sea, 376. 

cost of repairing chattel, 376. 

for dispossession, 85. 

for wrongful conversion, 102, 106, 375. 

loss of use of chattel, 375, 376. 

lightship, having been damaged by collision, 376. 
presumption of amount of damage against a wrongdoer, 377. 
prospective damages should bo included, 377 et seq. 

aider where tort is continuing or recurring, 380 et seq. 
trespass to land, 3 75-6. 
insolent trespass, 384. 
to be assessed once and for all, 377. 
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DAMNUM, 

absque injvrta, f). 
definition of, 4 . 


DANGER, 

in chattels, duty to di 8 clo 8 t\ 177, 179, 185. 

on land and preiniseB, liability of occupn-r foi, 1G!1 tf ^^7 

trespass und(‘r nc'et'SHity, 77 

DANGEROUS 

adjaci'iit buildings. See Nuisanoi: (1 ) 
animals See Ferocious Avimaus 
chattels. 111 1 1 seq 

substances brought on to land u.st r-.* 1'- [.t at peril of bnnger. 

J17 tt .tq 

woiks, principal liable' for contra< (01 s <if‘fauUs, .'fil.j. 3.‘hs 

DAUGHTER. 

actual for sedvu tion of, HH*-) tt ettf. 

Ste Seduction. 


DEATH, 

abatcaiU'nt of a< turn b\, GS 

effect of. on thc^ right to .tUc' or habilit\- ho sued for i^rt, 47 

et 'u’7 

liability for causing, 210 et *< 7 . 

[>c‘rHon wrongi'd, ot, iii'-.tanlanoous, 49 

DECEASED PERSON. Nm* CamebelUs (Lord) Act 

rights and liabihtu's of the per'^orud r('pics''ntati\'es of, 47 >t 7 . 

Dl'X’ElT, 311 c / seq. 

See a I,'to Fr VUD. 


DEFAMATION, 237 .1 seq. 

actual damage, what will support actic^n of slander, 249 << seq. 

when not nc'i cssary, in slander, 245 tt 7 
imputation— 

of crime, 245 et seq. 

impossible crime insutTu ient, 2 4»‘». 
mere breach of trust, 246. 

suspicion insufficient. 246 
unchaatity, 245, 247. 
unfitness for business, 245, 247. 

office, 247, 248. 
society, 245, 246 7. 
analysis of libel and slander, 238. 
communication, when amounts to, 252 -4. 
c'orporation, of, 244, 245 
damages. Nee Damaok.s. 
definition, 237 - 8 . 

disparagement of tradesman’s goods gives no cause of action for, 

247. 
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DEFAMATION—con^d. 


fair comment, 257 et seq. 

criticism of literary work, 258. 

. matter of public interest, 257, 258. 
public men, 258-9, 
tradesmen’s advertisements, 258. 
decision of court as to whether— 

evidence that any part of words complained of, go 
beyond limit of, 257. 

matter commented on is of public interest, 257, 258. 
defence of, 257, 260. 
duty of jury, 252. 
effect of “ rolled-up plea,” 259. 
in, question of malice, 260. 

18 outside the region of libel, 260. 
must be distinguishes! from privilege, 259. 
not actionable if defendant proves dona fidcs, 25S 
on public conduct of a public man, 258-9 
functions of court and jury as to publication, 252. 

'liability of innocent disseminators, 254, 256 
pemonal libel, injunction to restrain, .491. 
justification, 256 et seq. 

effect of plea of, 256. 
may aggravate damages, 383. 
malice, 264, 265 et seq. 
oral or written, 238. 
privileged communications— 

extracts from Parliamentary papers, 270. 
function of court and jury, 265 ct seq. 

incidental publication to persons not hav'ing interest, 279 
judicial proceedings, 260, 262 et se<j. 

jury to decide whether communication fairlv warrantee!, 

265. 

official despatches and reports, 261-2. 

Parliamentary proceedings, 260, 261 
reports of judicial proceedings, 270, 272. 

Parliamentary proceedings, 271. 

-judicial proceedings, 271 

sending by telegram or in wrongly addres.sed envclojie, 

L69 

solicitor, by, re client, 264. 

speeches at county and district councils, 270. 

statement made to a person having a corriisponding interest, 

264, 268. 

aliter where made broadcast, 269. 
where character of a candidate is, 268. 

servant given to intending employi'r, 268. 
confidential advice, 268. 
social and moral duty to speak, 264, 267-8. 
warning a guest of character of jwrson in liis emjiloy, 

267. 

publication, 252-4. 

by dictating to clerk, 253. 

telegram or postcard cuJdrossed to person libelled, 253. 
justification of, 239, 256-8. 

libel or slander must refer to the plaintiff, 250-2. 
relating to one person, applicable to anotlier, 251. 
to or by husband or wife, 253-4. 
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DEFAMATION—^on^c/. 

repetition of defamation, 254 et aeq, 

in slander where the damage is wholly in consequence of the 
repetition, 252, 254-5. 
injunction to restrain, 391. 
printing of slander, 255. 
slander of title and slander of goods, 274-5. 
may be m writing or in print, 274. 
oral, injiinetion to restrain, 391. 
puffing one’s own goods, 275. 
special damage, 275. 
what 18 , 274. 
solicitor, of, 248. 

truth of defamatory statement a good <!t‘fence, 239, 25(>. 

waxen effigy, 243. 

when a corporation may sue, 244. 

where no disparagement no amount of damage will give a cause of 
action, 243. 

words capable of bearing a defamatory meaning, 23*‘ (t ntq 
wortls defarnatorv soltdv owing to cin umstaiu es und<^*i wl»u b pub¬ 
lished, 242. 

DEFAMATORY ARTICLE, 

publication of, 254, 255. 

liability of publishers, 25) 

DELEGATION, 

unauthorised, by servant, 332. 

DETINUE, 

action of, against infant bailee, 38 
meaning of, 92, 05, 96. 

And see Wkonofi’l Convi rsion. 

DIRECTORS, 

of company, liability of for false prosjw'c'tus, 316. 

DISABILITY, 

to sue or to bo sued for tort, 33 c/ seq. 

See Limitatiov. 

DISPOSSESSION, 
damages for, 85. 
definition of, 84 

JUS lertxt jierliaps available to defendant, but not to plaintiff, 86 
landlord claimant need not prove his title, 86, 87 
hc'ensor and licensee, 87. 
limitation 88-91. 

acknowledgment of title, 88. 
commencement of period, 90. 
concealed fraud, 89 • 

disability, 89. 

discontinuance of possession by intruder, 89. 
ecclesiastical corporations, 89. 
extinguishes title, 89. 

more entry and continual assertion of claim no bar t^ running 
of statute, 90. 
master and servant, 82. 

mere jxissession evidence of title for defendant, 85. 
plaintiff must rely on strength of lus own title, 85-0. 
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DISPOSSESSION—con/^7. 

plaintiff’s title need not be indefeasible, 86. 
tenant may show expiration of landlord’s title, 87. 

DISTRESS 

action for, limitation, 88. 
damage feasant, 83-4. 
for rent illegal, when, 78. 

irregularity in levying, 77. 
justifies entry on to land, 76. 

DOGS, 

horse, injuries to, by, 225, 229 et seq. 

killing in defence of game, when justifiable, 95. 

sheep or cattle, 95. 
self-defence, 94. 

liability of owner for injuries by. Sue, Ferocious Animals 
noisy, a nmsance, 126. 

DOMESTIC ANIMALS. Sec Animates and Ferocious Animm.s. 


E 


EASEMENT, 

grantee of, may enter upon servient tenement in order to repair 
76 

light of support for buildings, 143 
land IS not, 141 

what IS an, 138. And see Nuisance (3). 


EJECTMENT. See Dispossession. 

JUS tertiiy defence of, 86. 

EMPLOYERS’ LIABILITY ACT, 353-5. 

class of servant to which the Act aiiphes, 353, 355 
limitation of action under, 393. 

EMPLOYMENT, 

dangers accompanying, acceptance of ri^-ik of, 28 
ENEMY. See Alien Enemy. 


ENTICING OF SERVANT, Etc. See Harbourinq. 

ENTRY UPON LAND, 
acT'idental, 76, 

See also Forcible Entry. 

EXCUSES, 

for acts 'piimd facie tortious, 18 et seq, 
EXECUTIVE OFFICERS, 

general immunity of, 23, 24. 


F 

FAIR COMMENT, 257 et seq. 

distinction between and justification, 257. 

privilege, 259. 

functions of judge and jury when pleaded, 257. 
malice defeats plea of, 15. 

" rolled-up plea,” 259. 
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FALSE IMPRISONMENT, 

(lefinod, 60. 

diHtingiiishod from malicioua pio.socuiion, 60 - 6 . 

FALSE REPRESENTAITON. Srr, Fraud. 

FJ^R.LOVV-SERVANTS. Sec Master and Servant. 

FEJ.ONY, 

causing deatli by, 210 . 

position when tort sued foi is also a, 29. 

remedy by action for, proceedings by husband ot injured party, 30. 

suspended until Miiiunal trial ended, 29. 
where charged as misdemeanour, ‘/O. 
suspii ion of, jiower of constable to aimst on, 68 . 


FENCES, 

liability for injuries < ausod by dangerous, 114. 

nondiability for trespass of caittlo if adjoining owner bound to keep 
in repair, 232. 

FFKOCIOUS ANIMALS, 

liability for injuries caused by, 22 .‘> rt q 

whiai animal a domestic* amrnal, ,s(ini(<r tin* gist of the ait ion for, 
228-9 

proof of sco nP r, 228 

Hcientir when cattle woiried b\ <log need not be proved, 
229. 

when damage due to inteifeience of the injured paity, 227, 231. 

a third paity, 226-7, 230. 

See also Animals. 


FI RIO 

accidentally arising, 234, 235. 

damage by, 233 d 8(q. 

liability of railway companies, 26, 235 ♦> 

users of steam engines without statutory authoiity, 
235. 

peisons intentionally lighting, must see that it does no harm, 233. 

ni'ghgently allowing, to arise, liable for damage to neigh¬ 
bour’s land, 233 L 

preventing from doing mischief, 233 et seq. 
under Railway Fires Act, 1905, 235. 

accidental, not checked by servant—negligence, 234-5. 


FLATS, 

premises let out in, 166. 

FLETCHER v. RYLANDS, RULE IN, 2\1 et ^cq. 
cases to which applies, 219, 222 . 

does not apply, 218, 222-3. 
excuses for breach of, 218, 220 . 

act of Cod, 220-1. 

third party, 221 . 
consent of plaintiff, 223. 


principle of, 219. 
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FLOODS, 

liability for, 219-21. 

whore damage from is partly attributable to act of God or vis 
majory 220-1. 

attributable to act of third party, 221. 
defendant protecting his own land against, 223. 

FOKCIBLE ENTRY 

on land by person entitled to immediate possession— 
indictable, 81, 
not actionable, 81, 82. 

FOREIGNER 

resident m British Dominions under protection of English law, 
19-20. 

right to sue under Lord Campbell’s Act, 215. 

FOREIGN COUNTRY, 

torts committed m, when actionable in England, 31 r/ scq. 

FOREIGN SOVEREIGNS 
not liable for torts, 35. 

but may waive the privilege, 30. 

FRANCHISE, 

disturbance of. See Nuisance. 

FRAUD, 311 aeq, 

concealed, action for, limitation, 397, 400. 
definition of, 311 et seAq, 
essentials of actionable, 311. 

fraud followed by damage gives rise to action for deceit, 311. 
fraudulent statement must be in writing to be actionable, 315. 
liability for fraud of agent, 315. 

honest misstatement by agent, principal liable for, if 
false to knowledge of principal, 315. 
of directors and promoters of companies, 316-7. 
mere silence not generally sufficient to give rise to action for deceit, 
311. 

negligent misrepresentation not the same as fraudulent mis¬ 
representation, 313. 
when actionable, 311 seq. 

actual damage essential, 314. 

not necessary that fraudulent statement should have 
been made to plaintiff, if intended to be acted on by 
him, 313-4. 

silence may amount to, 312. 

where deceit present, it is immaterial that there was no intention 
by defendant to reap any benefit, 314. 
lying practical joke, 360. 

FRAUDULENT CONCEALMENT, 312. 

mere abstinence from mentioning a known defect is not actionable 
as a tort, 311. 

FURNISHED PREMISES, 

liability of landlord for condition of, 165. 
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G 

GAMK, 

killing (log in order to j)rebervo, when juBtifiahlo, 95. 

GOD, 

Act of. See Act of God. 

GOVERNMENT DETARTMENTS, 

heads of, not liable for torts of their subordinates, .33;!. 

statutory exception of Minister of Transiiort, 
334. 

masters of govornnient servants, 333-4. 
GRATUITOUS DUTIES, 

when misfeasance in performance of, gives rise to an a(.tion, 184. 
GRATUITOUS LOAN, 

duty to disclose dangerous equality ot chattels, 185. 

GUN, 

loaded, is a dangerous chattel, 177, 178, 18J. 


H 

HABEAS CORBLJS, 61-2. 

HARBOURING 

of husband, right of action of wife for, 287. 288. 
servant, right of action of master for, 287, 288. 
wnfo, right of action of husband for, 287 288. 

HIGHWAY, 

access to, right of, interference by erection of shelter under statu¬ 
tory {lowers, 25. 

authorities liable for damage resulting from misfeasance, 206 
et seq, 

{losition of when acting in other capacities, 208. 
when liable for damages resulting from nonfeasance, 206 
et seq. 

black-out, dangerous things erected in, 24. 

duty of {ledestrians to drivers of vehicles, 157. 
dedication of, to {3ubhc not a grant of the land, 79. 

subject to right to commit nuisance to, 

115. 

nuisance to, 113-7. 

abatement of, 117. 
actionable, when, 116. 
obstruction of, 117, 153. 

{ledestnan crossing, contributory iioghgonce, 160. 
jiersons using, duty to take care, 160 
straying on and from by animals, 227, 232. 

traffic lights and passenger crossings, regulations governing, 160. 
trespass may be maintained by grantor of, for unreasonable use 
of, e.g. obstructing his right of sporting, 76, 79-80. 

HOME SECRETARY, 
immunity of, 23. 
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HORSE, 

accident caused by a runaway, when excusable and when not, 
15. 

injuries to, by dog, 225, 229 ct seq. 
by mare, 227. 

HOUSE, 

fitness for liuiiian habitation, implied [iiomibi' a^ to, 122 

HUSBAND AND WIFE, 
husband— 

harbouring of, right of action of wife for, 287, 288. 
liability of for torts of wife at common law, 341. 

now wholly abolished, 342. 
proceedings for felony, 30. 

right of to consortium and services of wife, 287, 288. 

against one who entices away or harbours wife, 287,28<S. 
or injures or imprisons her, 288. 

wife —■ 

cannot sue liusband for tort, 33, 34. 

except for protection of her property, 33, 34. 
haibouring of, right of action of Jiusbaiul for, 287, 288. 
imprisonment of, by husband. 65 

may sue luisband's 2 :)rincipal for former’s negligence, 31. 

right of to consortium of husband, 288. 

suing after divorc'o for assault during coverture, 31. 

See also Contribution. 


1DEN4'IF1CATI0N, 
doctrine of, 190. 


I 


IMMOllALCr^C Sec J)kfamation. 


IMPRISONMENT, 

by judges of superior courts, absolute immunity for, 20, 21-2 rtseq. 
magistrates and judges of inferior courts acting within their 
jurisdiction, immunity of for, 20, 22. 
acting beyond their jurisdiction, liability for, 21, 22. 
officers, 65. 
jiarents, 64. 

private persons and constables, 67 ct scq. 
arrest of— 

breakers of the peace, 66, 70. 
interrupters of divine service, 71. 
malicious in jurors, 71. 
night offenders, 71. 

suspected felons, when justifiable, 68-70. 

what suspicion sufficient, 69. 
vagrants, 71. 

acts of vagrancy, 71. 
wife by husband, 65. 
damages for, 374. 
false, 60 ct seq. 
habeas corpus^ 61, 62, 

imprisonment by justices of the peace for breach of the peace, 66. 
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IMPRISONMENT—corUd. 

judicial authority, juatification by, 65. 

distinction between false imprisonment and malicious prose¬ 
cution, 65~6. 

signing a charge sheet whether sufficient evidence of, 66. 
moral restraint constitutes, 60. 
total restraint necessary, 60-61. 
what constitutes false, 60-1. 
when not justified, 64, 65. 

INCORPOREAL HEREDITAMENTS, 
classification of, 138 et spq. 

injury to. iSfpe Light and Air; Support; Watercourse, 
Way. 

INDEMNITY, 

right of tort-feasors ttUer se to, 43-6. 

INEVITABLE ACCIDENT, See Accident. 

INFANT, 

bailee, action (jf detinue against, 3H 

common employment a good defence against, 345. 

generally liable for his torts, 36, 37. 

oilier if founded on contrcwit, 36, 37. 
pJaintifT, abandonment of rights b\, 27 

unborn, may claim damages under Lord CampbelTs Act if father 
killed by negligence, 36, 213. 

INJUNCTION, 386-92. 

cases where damages given instead, 387, 380. 

church bells, 390. 

general rule as to granting of an, 386 d .seq. 
granted even where it will inconvenience public, 392. 
injuries remediable by, 387 ei seq. 
interlocutory or perpetual, 386. 

rarely granted to restrain a libel, 388, 391-2 
mandatory, 387. 
noise, for, 390. 

not granted against trade union, 40. 
noxious fumes, for, 390. 
obstruction of light, 390. 
quia timet action, in, 388, 389. 
remedy by, 386. 

INJURIA, 

meaning of, 4. 
sine damno, 4, 6. 

INJURIOUS FALSEHOOD, 
malice material in, 15. 

INNKEEPER, 

action against, for Xailure to lodge traveller, 6. 

INNUENDO, 240 et seq. 

INSANITY, 

imputation of, 241. 

And see Lunatic. 

INSOLVENCY, 

estate of deceased wrongdoer, right of proof against, 51. 
imputation of, 241, 248. 

U.T. t U ] 
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INSURANCE, 

not to be taken into account in assessing damages, 386. 

under Lord Campbell’s Act, 214, 

INTENTION, 

not always material in torts, 13 aeq, 

INTIMIDATION, 

when actionable, 295, 298, 299, 300. 

INVITEES, 

duty of occupier of land and premises to, 163 et seq. 
to iiivitor, 172. 

INVOLUNTARY TORTS, 
when actionable, 13 ci scq. 


J 

JOINT OWNERS, 

conversion by, 109-110. 

trespasses of, towards each other, 83, 109-110. 

JOINT TORT-FEASORS, 

apportionment of liability amongst, appeal as to, 46 

function of judge, 45 

distinction between and tort-feasors producing same damage by 
independent torts, 42. 
liability of, 40 et seq. 
only one cause of action against, 41. 
release of one, effect of, 40, 41, 42. 

but not covenant not to sue, 40, 41. 
rights of contribution and indemnity between, 43 ci <^eq. 

person wronged against, 41, 42, 
who are, 40 et seq. 

JUDGE, 

powers of, to imprison. See Imprisonment. 

statement of, absolutely privileged communications, 260, 262-3. 
JUDGE AND JURY, 

contribution by joint tortfeasor, whether decision by, 45. 
duties of, in re negligence, 194. 
respective functions in action of— 

defamation, 239, 241, 252, 257, 265, 266. 
malicious prosecution, 278. 
negligence, 194. 
qualified privilege, 265. 

JUDICIAL ACTS, 

no action lies for, 20-22. 

unless done by judge of inferior court acting beyond his 
jurisdiction, 21-22. 

JUDICIAL OFFICERS, 

general immunity of, 20 et seq. 

JUDICIAL PROCEEDINGS, 

reports of, privileged, 270, 272. 

statements made m course of, absolutely privileged, 260, 262. 
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JURISDICTION, 

torts committed at sea, 31, note (a), 32. 
outside, 31-2. 

JUS TERTIl, 

cannot be set up by wrongdoer against a plaintiff in possession of— 
goods, 98, 102. 
land, 81, 126, note (ri). 

when available to defendant in an action of conversion, 103. 
when not, 102, 103. 

whether available to defendant in action of ejectment or recovery 
of land, 86. 

JUSTICE OF THE PEACE, 

powi'rs of, to imprison. Sec Imprisonment 

JUSTIFICATION, 

assault and battery, of, 62. 
defence of person, 62-3. 

property, 62-3. 
judicial authority, 65. 
parental authority, 64. 
authorisation by law, is, 7. 
defamation, of, 256. 
imprisonment, of. See Imprisonment. 
nuisances, of, 115. 
trespass to land, of, 76^-7. 

goods, of, 83, 04-5. 


K 

KINO, THE, 

can do no wrong, 19. 
cannot authorise wrong, 19. 
be sued, 35. 


L 

LANDLORD, 

liability of when retaining part of premises let, 122, 166 et »eq. 

nuisance, for, 117 et aeq.y 130 et seq, 
of flats, duty to invitees, 164, 167 
.statutory duty to repairs, 122. 
tenant, and, duty as between, 165. 
title of, cannot be disputed by teneint, 87. 
usually not responsible for state of premises, 121-2, 165-6. 
unless let furnished, 165, 

LAW REVISION COMMITTEE, 

right of stranger to contract to sue for damage caused by breach, 9 

LEAVE AND LICENCE, 

of plaintiff an answer to an action of tort, 27, 63, 76 

LIBEL. See Defamation ; Injunction. 

LIBERUM TENEMENTUM, 81, 82. 

LIBRARY, 

liability for disseminating libels, 256. 
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LICENCE, 

at common law revocable at will of licensor, 63. 
unless coupled with an interest, 64. 
ahter in equity, 63. 
tacit, 169. 

to alien enemy to lesido in England, ellect of, 20. 

licensee, 

definition of, 167. 

possession of, is the possession of the licensor, 87. 
rights of against occupier of land, 168. 
takes risk of all dangers, 167, 172, 173. 

except traps known to occupier, 167, note (C, 172, 173. 

but not of negligent acts of occupier and his servants, 168. 

LIEN, 

sale of goods held under, 106. 

LIET, 

person^ UMiig, liability tor injuiies to, 164, 181. 

LIGHT AND AIR, 

implied grants of light, 145. 

a man cannot obstruct on property granted by him to another, 
145. 

in general no right to air can be gamed, 145, 147. 

ahter for access of air through defined openings or jmssages, 

145, 147. 

no right to, ex jure nalurce, 145 

right to, can only be by prescription, grant, or reservation, 145. 
rights to light gained by prescription, 146. 

interruptions sufficient to rebut prescription, 146. 
no interruption allowed after nineteen years, 146'-7. 

but injunction not granted until full twenty years, 147. 
what amount of damage necessary to support action, 147-8. 

where the right arises by express grant, depends on con¬ 
struction of the grant, 147. 

where the right arises by implied grant or prescription the 
sole question is whether the deprivation amounts to a 
nuisance, 147-8. 

And see Air. 

LIMITATION, 393-408. 

Act, 1939, 88 et seq , 393 ct seq 
commencement of period of, 396. 
concealed fraud, 397, 400. 
conversion, 397, 398-9. 

by bailee, 399 
disability, 402. 

arising subsequently to commencement of period, 402 
di.spossession, 88-91. 
in the case of nuisance, 396. 
postponement of, 89 
recovery of land or rent, a distress, 88. 
taking away support of land, 401. 
trcs})ass, 397-8. 

when tort consists of actual damage, 398. 
continuing, 398. 
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LIMITATION— ron«/. 

Crown and (H cl(\siasf iral r*oi ponitioriH, H9. 

in particular cases, 8!>, 393-5. 

land, recovery of, action for, 88. 

of actions of tort, 395. 

reasons for, 395. 

rtnit, recovery of, action for, 88. 

riglit to distiain, 88. 

title, acknowledgment of, 88. 

trespass, action for, 397 -8 

under C’arriage by Air Act, 1932, 394 

Employers’ Liability Act, 1880, 354 
Law Reform (Misc. Provs.) Act, 1934, 394. 
Limitation Act, 1939, 88 91. 

Lord Campbell's Act, 393. 

Public Authorities Protection Aid, 1893, 394. 
Workmen’s Cornficnsat ion At t, 39''>, 

LOCAL AUTHORITY, 

breacli of duty by, 201, 201. 

LOSS OF StjR\T(’E. ^See Skdu^’Tion’, daughter. 

LUNATIC 

liability for torts, 38. 

unsound inind, wlicji person is of, 398. 


M 


MAGISTRATE, 

jiow'cr to arrest, 00. 

And see rMPRisoNMENT. 

MAINTENANCE, 285-0. 
definition of, 285. 
when action maintainable for, 285. 

not where common interest between mamtainer and main¬ 
tained, 285-0. 

nor wliere maintainer actuated by charitable motives, 
280. 

MALICE, 15-7. 

absence or presence of usually irrelevant in tort, 15-6. 

exceptions, 15, 10-7. 
toclmical meaning of, 17. 
defeats plea of fair comraent, 15. 

qualified privilege, 22, 265, 267. 
material in actions of conspiracy, 16, 300, 305. 

injurious falsehood, 15, 275. 
inalioioua proseoution, 15, 276. 
and torts cognate to, 15, 283. 
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MALICIOUS PROSECUTION, 276 et scq 
definition of, 276. 
essentials to ground action, 276-7. 

false imprisonment and, distinction between, 60 - 6 , 276. 
torts analogous to, 283-4. 

(1) Prosecution by defendant, 277-8. 

prosecution ordered by a magistrate on defendant’s informa¬ 
tion as to facts not sufticient, 277. 
unless defendant after ascertaining tlie innocence of 
plaintiff maliciou.«*ly continues the prosecution, 278. 

( 2 ) Want of reasonable and probable cause, 278-80. 
amount of care required, 280. 

duties of judge and jury as to, 278. 
onus of proof on plaintiff, 278. 

opinion of counsel in favour of prosecution no excuse, 280. 
what constitutes, 279. 

(3) Malice, 280—1. 

adoption of proceedings already commenced, 278, note (r). 

defective memory, 281. 

honest but stupid mistake, 281. 

knowledge of defendant that he was in the wrong, evidence 
of malice, 281. 

malice may be implied in a corporation, 281. 
material to action, 15. 
to stop witness’s mouth, 281. 

(4) Termination of proceedings in favour of plaintiff, a condition 

precedent to action for, 281-2. 
explanation of the reasons for this, 282. 

(5) Actual damage must be proved, 282-3. 

need not be pecuniary, 283. 

See also Servant. 

MANUFACTURE, 

noxious or offensive, an actionable nuisance. See Injunction ; 
NUiSANCE. 

MANUFACTURER, 

liability of for sending out goods in a dangerous statu, 17^-84. 

MARRIED WOMAN 

may sue as if a feme sole, 33. 
liable for torts as a feme sole, 35, 342. 

See Husband and Wife. 

PIASTER AND SERVANT, 

as to enticing and seducing servants. See Seduction. 
common employment, duty of master, 345. 
general liability of master for torts, 325. 

accidents occasioned by. carelessness of servant, 325, 327, 332, 
333. 

contractor or intermediate employer liable for torts of work¬ 
men, 339, 340. 

distinction between unlawful method of doing what he was 
engaged to do, and unlawful act completely outside the 
scope of his engagement, 326, 327, 328. 
harbouring of servant, action of master for, 287, 288. 
job-master liable, and not hirer of horses, 328. 
liability of master for assaults of servant committed in scope 
of his emp oyment, 331. 
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MASTER AND SERVANT—roti/rf. 

gonoral liability of master for torts— rontd. 

master liable for wilful act of servant if within the scope of 
and in the course of his employment, 325, 327, 329, 331,332. 
master not liable for injuries caused by servant .while driving 
master’s carriage orr business of his own, 327, 329 
master not liable for servant’s torts when committed outside 
or beyond scope of his employment, 32(h-7, 330, 332. 
master not liable for torts committo<l by jn^rsons delegated by 
servant to do his work, 332. 

master when liable for illegal act of servant, 329, 330, 331-2. 
meaning of term ’ servant,” 324, 325. 

unauthorised delegation by a servant of his duties excuses 
master from delegate’s torts, 332. 
volunteer servants, 352. 
who are servants, 324, 325, 328. 

when services temporarily transfeired, 326. 
inducing servant to break his contract of service, 288, 295 el seq. 
master may in general sue for a tort which deprives him of services 
of servant, 288-9. 
ahter if servant bo killed, 211, 289. 
relationship of is a question of fac t, 325 

volenti non Jit injuna, doctrine ol, application as between, 197, 198 
when employer liable at common law for injuries to servant, 
343, 347. 

Ami see Empix)yers’ Liability Act. 
master knowingly employing an unskilful servant, 345. 

not liable where there is common employment or a 
voluntary acceptance of nsk, 343 et .seq. 
meaning of common employment, 343 et seq. 
jx^rsonal negligence of master, 345, 347, 350. 
volunteer helpers are in the position of servants \^ith regard to 
suing the master for negligence of his true servants, 352. 
ahter where acting with master’s consent or acqui¬ 
escence, 352-3. 

MAYHEM, 58, 63. 

MEASURE OF DAMAGES. See Damages. 

MEDICAL MEN, 

negligence of, 10, 13, 159, 325, note (o). 
slandering. See Defamation. 

MESNE PROFITS, 80,85, 

MILITARY COURTS, 
immunity of, 21. 

statements made before, absolutely privileged, 262 
MINE, 

flooding of, by water brought by defendant on to his land and not 
kept from escaping, actionable, 219. 

MINISTER OF TRANSPORT, 
liability for servant’s torts, 334. 

MISDEMEANOUR, 

remedy by action for, 29. 
where felony charged as, 30. 

MISFEASANCE, 

highway authorities liable for damage resulting from, 207 el seq* 
liability for, 204. 
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MISREPRESENTATION Fraud. 

MISTAKE 

no justification, 13, H. 

MITIGATION. See Damages, aggravation and instigation. 
MONEY HAD AND RECEIVED. See Tort, waiver of. 
MORAL GUILT 

generally immaterial in cases of tort, 16 et aeq. 
in case of fraud, 18. 


N 


NECESSITY. 

may excuse what would otherwise be a tort/77. 


NEGLIGENCE, 

actions by representatives of a person killed by, 210 et aeq. 

See Campbell’s (Lord) Act. 
amount of care required depends on circumstances, 157. 
area of i^otential dangei‘ aiising out of, 366 
bailees of goods, duty of, 162, 184. 
caused by want of foresight, 157. 

skill, 159. 

contributory, 186-91 

See also Contributory Negligence. 
damage resulting from, 155, 363 et seq. 
definition of, 154 et seq. 

duties of judge and jury in actions for, 194. 
duty as between landlord and tenant, 165. 

of occupiers of land and houses, 163 et aeq. 
to invitees, 163-5 

licensees and guests, 167. 
passengers can ie<l gi atintously, 185 
trespassers, 169. 

essentials to ground action for, 155. 
evidence of, accident as, 192, 

extra care required where defendant has control of dangerous 
things, 177 et seq. 

dangerous and savage animals, 226 et seq. 

when scienter necessary, 228 et seq. 
manufacturer sending out things dangerous owing to his 
negligence, 178 seq. 
suppliers and repairers of goods, 181. 
where defect known to user, 181. 
highway, duty of persons using, to take care, 160, 232. 
of carriers of passengers, 160 et seq. 
onus of proof of, 192 et seq. 

accident capable of two explanations, 193. 
ahter where the accident would not be likely to happen 
without negligence, 193. 
generally on plaintiff, 192. 
heavy article dropping out of window, 193. 
railway tram thrown off the line, 193. 
runaway horse, 192. 
skidding motor omnibus, 193. 
statutory, 159. 
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NEWSPAPERS. See Defamation. 

NOISE. See Injunction ; Nuisance. 

NOVdS ACTUS fNTERVKNIJJXS, 157-8, 178, 189, 196, 8b4, 368- 

72 


NOXIOUS TRADE. Sre Nuisance. 


NUISANCE, 

actions in respect of, 112-3. 

limitation, 396 
definition of, 112, 123. 
description of nuisances, 113 I se^ 

either public or private, 112 U Hpq. 
exainples of, 113 U stq 
franchises, disturbance of, 139. 

right of ferry and market inclutled m, 139 

trade marks, copyrights and patent rights included 
in, 139. 

to vote for members oi Pailianient, 139. 
liighway, to, 113-7. 

Justification of, 115. 

line between public and private, rather fine, 112. 
malicious motive, 124. 
prescription to commit, 134 

bv Prescription Act seldom necessary to presume lost 
grant, 134. 

twenty years’ enjoyment of right, 134. 
none for public nuisance, 115. 
right given to discharge foul water on land, 134. 
trespass, limitation of action for, 397-8 401. 

(1) Prwaie injury from public nuisance, 112 et seq. 
abatement of public nuisances, 117. 

dangerous adjacent buildings, relative liabilities 'andlord 
and tenant for nuisance caused by, 117-8. 
examples of public nuisances, 113 ef seq. 
excavations not adjacent to roads not actionable, 115. 
landlord, liability to tenant, 121 
owner, liability of, 117-8. 

owner or occupier not liable for ])rivate nuisance created by a 
third person without his knowledge, 132. 
particular damage, 116-7. 

business interfered with is, 116. 

premises being rendered dark or less com¬ 
modious, 116. 

interference with private right is, 116. 
obstruction cutting off access to highway, 117. 
of highway, 117. 

public nuisance only actionable in respect of, 113, 116. 
repair, want of, when owner or occupier liable, 119, 
when actionable, 117, 

authorised by statute, 115. 
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NUISANCE—ro7i/d. 

(2) Causing injurij to corporeal hereditaments — 
cliimiiey, 132. 

definition of, 123. 

distinction between injury to pro[)erty and annoyance in 
its user, 125, 127 et seq. 

entertainments causmg crowds and noise, 125. 
fumes, uoxiou'^, 125. 

Ignorance may excuse, 133. 

immaterial whether plaintiff comes to tlie nuisance or it to 
him, 130. 

interference with enjoyment of property, 127. 
land, usf^r of, 132. 
hmo quarry, 132. 

noise from pestle and mortar nuisance to consulting room, 130. 
noisy dogs, 126. 

entertainments, 125. 
printing machine, 129 
trade, 128. 

occupier, right m relation to neighbour, 124. 

without autliorit\ of, 132. 
overhanging eaves, 126. 

trees, 126. 

pigsties, 126. 

premises falling into disrepair, 133. 

reasonableness of place, when no excuse, 127 et aeq. 

ringing of bells, 126. 

small-pox hospital, 126. 

snow, fall of, 132. 

the nuisance must be material, 124, 128. 
trespasser, act of, 131, 132 

(3) Affecting incorporeal hereditaments — 

disturbance of natural right of support for land, 140 et aeq. 

easements and servitudes, 138 et aeq. 

no right to support by subterranean water, 140, 142. 

aliler of other substances such as wet sand or pitch, 140, 
142. 

profits d prendre, 138. 

railway and canal companies have limited right of support, 143. 
remedy by abatement, 136-7. 

not applicable to prospective nuisances, 137. 
pulling down inhabited house, 137. 
of reversioner, 135. 

right arises ex jure naturce, when, 138, 141, 149. 

of support for land burdened with buildings, 142-3. 

can be gained only by prescription or grant, 
143-4. 

demolition by local authority, 144. 
may be similarly acquired for support from 
adjacent houses, 144. 
to light and air, 145 et aeq. 

See Light and Aib. 
rights of way, 152 et aeq. 

See Way. 

watercourse, 149 et aeq. 

See Watebcoubse. 
subterranean water, 142, 149-51. 
title to easements, 138. 
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OBSTRUCTION 

of light and air, 145 cl ncq. 
See Light and Air. 
road, 7, 113-7, 152. 

See also Highway. 
OCCUITKRS 


o 


of land and premises, 

liability of, with re8{>eet to nuisance, 117-22, 130-3. 
duties of, to jKTSons coining on to premises, 163- 75 
contractual, 175 7. 


OFFICIAL DISPATCHES, 261. 

OFFICIAL RECEIVER, 
immunity of, 21, 262. 

OUSTER. See Dispo.ssk.sston. 


OWNER 

of domestic animal, who is, 229. 

land and promises. Sit Landlord. 


PARLIAMENT, 

petitions to, 261. 
proceeihngs of, 260, 261, 270. 

reports, authorised, of, 26o, 261, 
extracts from, 271. 

witnesses, statements of before committeo of, 261, 

PARTNERS, 

liability of, for oacli other’s torts, 323 el seg, 
fraudulent guarantees, 324. 

IS joint and several, 323. 

PARTNERSHIP, 

definition of, 323. 

PARTY-WALL, 83, note (/). 

PASSENGER 

carried gratuitously, duty owed to, 185 

PASSING OFF, 306 el seq, 

use of another person’s name, 309, 310. 

own name with fraudulent intent, 308. 
similar name, 308, 310. 
what constitutes, 306 el seq, 

PERJURY, 

imputation of, not actionable, unless made with reference to 
judicial inquiry, 246. 

PERSONAL PROPERTY, 

trespass to. See Trespass, to goods, etc. 

PIGSTY, See Nuisance, (2). 
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PIT, 

accidents from unguarded, 14, 171. 

POISONOUS TREES, 224. 

POLLUTION OF WATER, 149, 150. 

POSSESSION. 

constructive, 99. 

essential to maintain action of trespass, to goods, 100-1. 

land. 78-80. 

relation by, 80, 100. 

sufficient to maintain action against wrongdoer, 80-2, 97-100. 

’ what amounts to, 99. 

POSSESSORY TITLE, 85-6. 

POUND BREACH, 56, note (6). 

PRESCRIPTION, 

acquisition of rights by, 139, 143-4, 146, 151. 
nuisance, to commit— 
private, 134. 
public, 115. 

See Light and Air; Nuisance; Support; Watercourse; 
Way. 

PRINCIPAL, 

liability of, for acts of agent, 121 ci '^eq. 

See Agents. 

PRINTER. See Defamation. 

PRIVATE NUISANCE. See Nuisance. 

PRIVATE PERSONS, 
power to arrest, 68. 

PRIVATE WAY. See Way. 

PRIVILEGED COMMUNICATIONS. See Defamation. 

PRIVITY 

necessary to sue in contract, 11. 

PROBABLE CAUSE. See Malicious Prosecution, (2). 

PROBABLE CONSEQUENCE, 

every man presumed to intend the, of his acts, 13, 157, 372 

PROFESSIONAL MEN, 
negligence of, 159. 
slander of, 247-8. 

PROSPECTIVE DAMAGES. 377 et seq, 

PUBLIC, 

breach of duty created for benefit of, 199 et aeq. 

PUBLIC AUTHORITIES, 

limitation of actions against, 394, 403, 404 et aeq. 
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PUBLIC CONVENIENCE 

does not justify a tort to an individual, 115, 128, 392 
PUBLIC MEETINGS, 
reports of, 270. 
speeches at, 270. 

PUBLIC NUISANCE. Sec Nuisance 
PUBLIC RIGHT, 

infringement of, coupled with peculiar damage to an individual 
3, 7, 116. 

PUBLICATION, 
definition, 252. 

<lictating letters, etc., 253. 
duty of ju<lge and jury as to, 252. 
none by husband to wife, 253 1 
postcards and telegrams, by, 253 

See Defamation , Defamatory Article 


Q 

QUAUFIED PRIVILEGE, 

communications protected by, 261 
duties of judge and jury as to, 265, 266. 
excess, 266, 269. 
malice defeats, 265, 266. 

meaning of, 265, 266 rt sefj, 
plaintiff must prove, 265, 266. 
reports of matters of public int«‘rest, 270 >t 

QUALIFIED RIGHT, 

infringement of, coupled with damage, 6. 

QUAST JUDICIAL PROCEEDINGS, 
reports of, 271. 

QUIA riMF/r, 388, 391 

action, injunction in, 389. 


R 

RAILWAY COMPANY. See. Master and Servant ; Misfeasance 
Neolioencb ; Nuisance, (3). 
liability for damage by fire, 26, 235. 

RAPE. 

prodf of, does not bar action lor seduction, 30 

RATIFICATION, 

of tort committed by agent, 322. 

RECAPTION, 

remedy by, 110. 

REMOTENESS OF DAMAGE, 363 et srq. 
where no duty owi'd to plaintiff, 366. 

REPAIR, 

statutory obligation to, 122 

REPAIRER, 

nogligonco of, 181 
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REPLEVIN, 

action of, 110-11 

RES IPSA LOQUITUR, 
doctrine of, 192, 194. 

whether applies, 194. 

“ RESCOUS,” 56, note (a). 

REVERSIONER 

may enter into and inspect premises, 76. 

no remedy given to, for more transient trespass or nuisances, 
79, 136. 

remedy of, for injury to land, 79, 135-6. 

to personal property, 100, 101. 
to prevent acquisition of a right of way, 79. 
some injury to the reversion must be proved, 79, 136. 

RIPARIAN OWNERS, 
rights of, 149 ct aeq. 

RUNAWAY HORSE, 

how far owner liable for damage caused by, 14, 157, 192, 372. 

RYLANDS, FLETCHER v., RULE IN. See Fletcher v. Rylands. 


s 


SCIENTER, 

proof of, when necessary, in action against owner of a domestic 
animal, 228, 233. 
what amounts to, 228. 
when not necessary, 229. 

See Ferocious Animals. 


SEA, 

torts committed at, 31, note (a), 32. 

SEDUCTION, 

action for, pi oof of rape do(‘s not bar, 30. 
whence arising, 289 ei aeq. 

contract of service, when implied, where the girl is plaintiff’s 
daughter, 289 e/ aeq. 
small services suffice, 290. 

when daughter lives with her father, and is a minor, service 
18 presumed, 290, 292. 

alUcr where the daughter acts as another’s housekeeper, 
292. 

not even where she supports her father, 292. 
whore service to another is put an end to, the right of the 
parent revives, 292. 
damages in, 293-4. 

aggravation of, 293. 

breach of promise of marriage not technically matter of 
aggravation, 294, note {%) 
mitigation of, 293-4. 
previous immorality or looseness, 294. 
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SEDUCTION—con/rf. 

if parent helps to bring about his own dishonour he cannot 
recover, 292. 

of daughter, father may bring action for loss of services of, 289. 
orphan girl, action by brother, 292. 
servant from master’s employ is actionable, 290. 

proof of rap<‘ dries not bar action for, 30. 
relation of mcister and servant essential, 290. 

relation of master and servant must subsist at time of seduction 
and of confinement, 291. 
temporary visit no termination of service, 292. 
who may bring action for, 291 et seq. 

SELF-DEFENCE, 62. 

SERVANT, 

contributory negligence of, 190. 

r oiporation generally liable foi torts of, 36, 38 9, 331. 

C^rown. See Crown, 

government, lieads of depaitinents not mastei-s. 333. 
harbouring of, right of action of master for, 287, 288. 
l(‘nt to another, liability foi toits when, 326 
liability of master for acts of, 324 ft seq. 

injuries to, 343 et seq. 
negligent nr*t of, and licensee, 168. 
rights of master in respect of, 288 rt seq. 

seduction and. See Seduc'UON and Master and hsERVANT. 
volunteer, 3.‘)2. 

Sh]KVTTUDE8. See Nuisance, (3). 

SEVERAL TORT-FEASORS CAUSING SAME DAMAGE, 42-3. 
SHEEP, 

injuries to, by dog actionable without proof of sctculer, 22”>, 229. 

SHOCK, 

jihysical illness n^sulting from, 366. 

wheie ])laintifT out'iide aioa of potential danger, 367. 

SHOOTING 

by accident, 59. 

SLANDER. See Defamation. 

SOLICITOR 

and client, communication between, 264. 
legal standard of skill, 159. 
slandering a, 248. 

SOVEREIGN, 

forei^, 35, 36. 

not liable for torts, 35. 

order of, no defence, 19, 24. 

SPECTATORS 

of games and entertainments, duties to, 176, 177. 

SPRING GUNS, 

injury to trespasser by, 28, 170. 
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STATE, 

Act of, 19-20. 

Foreign, 20. 

STATUTE, 

acts authorised by, 

action does not he for, unless done negligently, 24, 2.5, 23.'”> 
exception to rule, 25, 235-6. 
exercise of care, defendant to prove, 26. 
nuisance, even if a public, 115. 
rule of absolute liability does not apply to, 218. 

STATUTORY DUTIES, 
breaches of, 199 et aeq, 

actionable as a tort, when, 199 ct seq 

when not, 199 et acq. 
common employment and, 205, 346. 
contractor by, liability of principal for, 205, 334. 
contributory negligence and, 20.'). 
created for benefit of individuals, 202. 

the public, 201. 

highway authorities not liable for neglect to perform, 206 ct seq. 

negligence in carrying out, 204, 207. 

of highway and sanitary authorities, 201, 204. 

onus of proof when duty not absolute, 206. 

protection of workmen, liability ol employer, 346, 347. 

volenti non fit injuria and, 205. 

STRIKES, 

torts in connection with, 297, 298, 300, 303. 

SUPPORT 

of buildings, 

no right to unless acquired by gi’ant or proscription, 143-4. 
of land, 

limitation of action for taking away, 401. 
right to, a right of property arising ex jus naturce, 140-3. 
disturbance of, 140 et seq. 

injury to buildings by, 143-4. 
subterranean water, by removmg, 140, 142. 
successive subsidences caused by same act, 143, 369, 
401 

railway companies, limited right to, 143. 

See Nuisance, (3). 


T 

TENANT 

cannot dispute landlord’s title, 87. 

but may show that title has expired, 87. 
claim for damage fiom failure to lepair, 122. 

See Landlord. 

TENTERDEN’S (LORD) ACT, 316, note (e). 
THREATS, 

meaning of, 295, 300. 

TITLE. See Dispossession ; Limitation ; Trespass. 

[ 32 ] 



INDEX 


TORT, 

act or omission must be unauthorised, 3, 7, 18. 
authorised acts or omissions, what are, 7 et aeq.y 18 ei aeq. 
bankruptcy and action for, 50 et aeq, 
classification of personal rights, 8. 

rights of property, 9. 

colonial governor is not a sovereign, and may be sued for, 3H. 

committed abroad or at sea, 31-2. 

continuing, limitation of action for, 405 

contribution between tortfeasors, 43^ 0. 

damages, gives rise to action for, 3, 4. 

definition of, 3, 4, 7. 

distinction between actions for, anrl for breach of contract, 9 et aeq, 

felony, position when, 29. 

foreign sovereigns, of, 35, 36. 

involuntary, 13 e< aeq. 

money had and received, 107-9 

nature of a, discussed, 3 et aeq. 

public convenience does not justify continuance of, 392, 

relation of, and contract, 9 et aeq. 

statute, authorised by, 24. 

waiver of, 107-9. 

who may sue for a, 33 et aeq. 

bo sued for, 35 aeq. 

TRADE DISPUTES. See Stbikes. 

TRADE INTERESTS, 

combined action to promote, 301 et seq. 

TRADE MOLESTATION, 

breach of contract, inducing, 295 et aeq 
without lawful justification, 297. 
by threats, violence and other unlawful means, 295 et aeq. 

warning employers of consequences is not a threat, 299 
legality of peaceful picketing, 300. 
procuring breach of contract by fraud, 296 
securing custom unlawfully, 303 et aeq. 

See cUao Passing Off. 

under Trade Disputes Act, 1906, 297, 298, 300, 303. 

TRADE UNIONS, 
definition of, 39, 

injunction will not be granted against, 40. 

except in the case of an illegal strike, 40. 
torts by members of. See Strikes. 

Trade Disputes Act, 1906, gives complete immunity from 
actions of tort, 40. 

except in the case of an illegal strike, 40. 

TRAP, 

responsibility of occupier of land for, to— 
children, 168-9. 
invitees, 164-5. 
licensees, 167-8. 
trespassers, 169-70. 

TRAVELLER, 

failure to lodge, action agajust innkeeper for, 6. 

TREES, 

damage caused by fall of, 226. 
poisonous, overhang^g a neighbour’s land, 224 

u.T. [ 33 ] 
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TRESPASS. 

action of. 55-6. 

damage unnecessary to support, 55-6. 
limitation, 397-8, 401. 
animals by. 225 et seq. 

See Animai^. 
children, by, 174. 
criminal aspect of, 56. 
foundation of other etctions, 56. 
nuisance, distinction between and, 112-3, 124. 

To the person^ 56 et seq. 

See Assault ; False Imprisonment. 

To lands {quare claiLsum fregtt)^ 74 et seq. 

And see also Dispossession. 
any user going beyond that authorised, 75, 165, 168. 

e.g. unreasonable use of public right of way, 75. 
damages for. See Damages, (2). 
definition, 74. 
examples of, 74-5. 
justification of, 76-7. 

by grantee of easement for the purpose of making 
repairs, 76. 

reversioner inspecting premises, 76. 
in distraining for rent, 76. 

driving cattle off plamtiff’s land, 76. 
executing legal process, 76. 
re-taking goods, 76. 
works of necessity, 77 
limitation of actions for, 394. 

under due legal authority, 77. 
of joint owners, 83. 

onus of proof of title lies on pritnd facie trespeisser, 80. 
plea of liberum tenementum^ 81. 
possession by relation back, 80. 

necessary to maintenance of action for, 78 e/ seq. 
remedies other than by action, 83-4. 

distress damage feasant^ 83-4. 
to highways, 75, 79-80. 
trespassers ab tni/to, 77-8. 

when two people are in adverse possession, possession is in 
person entitled, 81-2. 
works of necessity, 77. 

To goods^ etc.j 92 et seq. 

action of replevin, 110. 

conversion, distmg^ished from, 93, 95, 96. 

defendant cannot in general set up jus tertii, 97-8. 

good intention no excuse, 94. 

kindly officiousness may amount to, 94. 

no remedy if animals get injured whilst trespassing, unless 
defendant used unreasonable force, 95, 
no trespass if plaintiff in fault, 94. 

possession necessary to maintenance of action, 100 ei seq. 
bailor and bailee, rights of, 98, 99, 101. 
is good title as against stranger, 97 et seq. 
possession of finder, 98. 
what possession suffices, 97 et seq. 
justification of, 83, 94^. 
recaption, 110. 
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TRESPASS—con^. 

To goods, etc.--contd. 

shooting a trespassing dog, when allowable, 'J5. 
to animals, 93. 
trespciss ab imtw, 101. 
in defence of property, 94-5. 
exercise of right, 94—5. 

legal authority, 94r-5. 
self-defence, 94. 

trespasses of joint owners, 109—10. 

TRESPASSER, 

ab tniltOy 77, 101. 
expulsion of, 

by occupier of land, 63, 83. 

by owner entitled to immediate possession, 80-2. 
injuries to, 114, 168-71, 174. 

by person other than the upn r, 1 7 L 
jxis iertw^ cannot set up, 80-1. 

responsibility of occupier of land for trap to, 169-70. 

TROVER. SVe Wrongful Conversion. 

TRUSTEE 

may maintain trespass or conversion for injuries to goods when 
actual possession in cestui quf' trusty 104. 


u 

UBI JUS IBI REMEDWMy 6, 8. 

UNDERGROUND WATER, 

man has right to pump, from subsoil under his own land, 142. 

151. 

but not to foul, 151. 

UNFAIR COMPETITION. See Passing Off. 

UNFENCED SHAFT OR QUARRY. 114, 115. 

UNINCORPORATED BODIES 
cannot generally be sued, 39. 

except &8 owners of property, 39. 


VIS MAJOR. See Act of God. 

VOLENTI NON FIT INJURIA, 27, 190, 195 et seq., 371-2. 
common employment and, 352-3. 
contributory negligence, distinguished from, 190. 
doctrine of, 195. 

application as between master and servant, 197, 198. 
inapplicable to breach of statutory duty, 205. 

situation of alternative danger, 196. 
incurring risks, 27, 371. 
not conclusive evidence of, 27, 196. 

plaintiff voluntarily accepting known risk, 196, 196, 198. 
scientiy distinguished, 28. 
volunteer servants, 362 et seq. 
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VOLITION, 

how far necessary to tort, 13 r/ aeq. 

VOLUNTEERS 

not m general entitled to recover for negligence of a party or his 
servants, 352-3. 


w 

WAIVER, 

of tort, 107 

WALL, 

party, 83, note (/). 

trespass to, by sticking nails into, 74. 

WARRANT. See Arrest. 

WATER, 

causing accumulation of, and not keeping it from escaping, 217 
et seq. 

escape of, in building let out m separate floors, 224. 
subterranean, 142, 149-51. 

WATERCOURSE, 

damage not essential to an action for disturbance of, 150. 

disturbance of right to use of, 149 et aeq. 

drawing off underground water, 140, 151. 

fouling of a well, 151. 

penning back water m, 150. 

prescriptive rights m derogation of other riparian proprietors, 151. 
right to use of surface watercourse vested in riparian proprietors, 
149 et aeq, 

aider with regard to subterranean water, 149 et aeq. 
rights may be gained in an artificial, 149. 

WAY, 

customary right of, 152. 

obstruction of a public, may be a tort, 116 e/ aeq. 
private, 152 et aeq. 

only gamed by prescription or grant, 152. 

private right of way distinguished from public right of, 152. 

right of, 152 et aeq. 

strictly limited by terras of grant or by mode of user, 152. 
WIFE. See Husband and Wife and Contribution. 

WINDOWS. See Light and Air. 

WOMEN, 

slander of, 247. 

WORDS. See Defamation. 

WORKMEN’S COMPENSATION, 355 et aeq. 
alternative remedies, 362. 

if right to or amount of compensation disputed, 362. 

serious and wilful misconduct, 360. 
liability of employer to pay compensation, 356 et aeq, 
accidents— 

“ arising out of,” 358. 

murder, 359. 

“ in the course of,” 359. 
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WORKMEN’S COMPENSATION— 

liability of employer to pay compensation— conid. 
accidents— contd. 
injury by, 356. 
what is, 367. 
when disease is, 368. 
scale of compensation, 361. 
in the case of death, 361. 

total or partial incapacity, 361. 
what workman must show to entitle him to compensation, 
366. 

time limit for proceedings, 362, 396. 
to whom it applies, 360-1. 

words “ injury ” and “ accident,” meaning of, 357. 
industrial disease, 367, 368. 

WRONGDOER, 

any possession sufficient to su.sbnn trespass against a, 80, 97. 
presumption of damage against, 3T7. 

WRONGFUL CONVERSION, 
bailee, by. 105 

conversion and detention, 92, 95-7, 102 acq. 

judgment for returii of specific goods in action of detmue, 96, 
102, 106-6. 

in an action for conversion, 96, 102, 106. 

18 for damages only, 102, 106. 
when satisOod vests property in defendant, 106. 
plaintiff must prove his right to immediate posseesion as 
against the defendant, 102, 103 
proof of, 106-7. 

conversion by joint owners, 109. 
definition of— 

” conversion,” 92. 

” detention of goods or detinue,” 92. 
examples of, 96-7 
JUS tertii, defence of, 103. 
limitation of action for, 397, 398 
possession— 

any possession suffices against a wrongdoer, 97 et aeq., 102. 
possession of finder, 98. 

pntnd facte evidence of title, 98. 
sale by one having a hen is a conversion, 106. 
unauthorised delivery by bailee revests possession in bador, 
106. 

recaption, 110. 

reversioner cannot sue for, 101, 103. 
reversioner’s remedy, 101. 

subsequent conversions of lawfully obtained chattel, 101, 106. 
trespass, distinction between and, 92, 95, 96. 
waiver of tort, 107. 
what is, 92, 106. 

conversion where damages sought, 96, 106. 
detinue for return of goods, 96, 105. 

purchase of goods from a person not entitled, even by a bond 
fide purchaser, 97. 

selling another’s goods by mistake, however bond fide, 103. 
when defendant may set up^‘w.» tertxx, 103. 
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